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PROCEEDI NGS:

I NDEX
JULY 11, 2002

DEFENDANTS' MOTI ON FOR:

LONGS' MOTION TO STRI KE AND DI SM SS;
MOT1 ON RUONA;

MOTI ON TO COWPEL,;

MOTI ON FOR EXTENSI ON;

THI RD- PARTY PAYOR MOTI ON;

STATUS CONFERENCE
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LOS ANGELES, CALIFORNI A; THURSDAY, JULY 11, 2002; 9:30 A M

THE CLERK: ALL RISE. COVE TO ORDER, PLEASE.
THI'S UNI TED STATES DI STRICT COURT IS NOW I N

SESSI ON.

THE HONORABLE M CHAEL J. DAVI S, JUDGE PRESI DI NG
THE COURT: GOOD MORNI NG.

PLEASE BE SEATED.

THE CLERK: I N THE MATTER OF CALENDAR | TEM NUMBER
1, MDL NUMBER 1431, IN RE THE BAYCOL PRODUCTS LI ABILITY
LI TI GATI ON.

COUNSEL -- NOT EVERYBODY. COUNSEL, PLEASE STATE
YOUR APPEARANCES, PLEASE.

MR, LOCKRI DGE: GOOD MORNI NG, YOUR HONCR.

Rl CHARD LOCKRI DGE FROM M NNEAPOLI S ON BEHALF OF THE
PLAI NTI FFS.

AND | M GHT SAY THAT MR. ZI MMERMAN | S APPARENTLY
STUCK I N TRAFFI C AND W LL BE HERE SHORTLY.

THE COURT: ALL RI GHT.

IS TH'S M CROPHONE ON?

(THE COURT AND CLERK CONFERRI NG.)

THE COURT: CAN YOU ALL HEAR ME?

MR. CHESLEY: YOUR HONOR, STANLEY CHESLEY FROM

CI NCI NNATI, OHI O, FOR THE PLAI NTI FFS.

CHE-SL-EY.

THE COURT: GOOD MORNI NG.
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M5. NAST: GOOD MORNI NG, YOUR HONCR

DI ANNE NAST FOR THE PLAI NTI FFS.

THE COURT: GOOD MORNI NG.

M5. CABRASER: GOOD MORNI NG, YOUR HONOR.

ELI ZABETH CABRASER FOR PLAI NTI FFS.

THE COURT: GOOD MORNI NG.

MR. SIPKINS: GOOD MORNI NG, YOUR HONOR.

PETER SI PKI NS FROM M NNEAPOLI' S ON BEHALF OF

DEFENDANT BAYER.

THE COURT: GOOD MORNI NG.

M5. VWEBER: GOOD MORNI NG, YOUR HONOR.

SUSAN WEBER ON BEHALF OF DEFENDANT BAYER.

THE COURT: GOOD MORNI NG.

M5. BARRAD: GOOD MORNI NG, YOUR HONOR.

CATHERI NE BARRAD ON BEHALF OF DEFENDANT BAYER

CORPORATI ON.

THE COURT: GOOD MORNI NG.

M5. CONNELLY: GOOD MORNI NG, YOUR HONOR.

KATHY CONNELLY ON BEHALF OF DEFENDANT

GLAXOSM THKLI NE.

THE COURT: GOOD MORNI NG. AND VVE HAVE A NUMBER OF

ATTORNEYS THAT ARE I N THE WELL.

AND | SEE ATTORNEY LOPEZ, RAMON LOPEZ.
PLEASE, RI SE.
AND | WOULD LI KE TO THANK YOU FOR YOUR HOSPI TALI TY
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FOR HAVING ME OUT HERE I N CALI FORNI A.  AND WE HAD A GREAT

MEETI NG YESTERDAY. AND IT'S A PLEASURE TO HAVE YOU HERE

TODAY.

MR, LOPEZ: YOU ARE VWELCOME ANYTI ME, YOUR HONOR.
I TS AN OPEN I NVI TATI ON.

THANK YOU.

THE COURT: ALL RIGHT. LET'S CALL THE REMAND
MOTI ON -- RUONA V. BAYER

MR, PITRE: GOOD MORNI NG, YOUR HONOR.

THE COURT: GOOD MORNI NG.

MR. PITRE: FRANK Pl TRE APPEARI NG ON BEHALF OF Ms.

RUONA, THE PLAI NTI FF DECEDENT.

AND VELCOME TO CALI FORNI A.

THE COURT: THANK YOU.

M5. SCHAAP: GOOD MORNI NG, YOUR HONOR.

LI NDA SCHAAP APPEARI NG ON BEHALF OF DEFENDANT

W LLI AM CARROLL, M D.

THE COURT: GOOD MORNI NG.

M5. BARRAD: GOOD MORNI NG, YOUR HONOR.

CATHERI NE BARRAD ON BEHALF OF DEFENDANT BAYER
CORPORATI ON.

THE COURT: MOVE RIGHT | NTO THE MOTI ON TO REMAND.
MR, PITRE: | WOULD LI KE TO SPEAK, YOUR HONCR, IF
MAY - -

THE COURT: YOU MAY.
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MR. PITRE: -- FOR THE PLAI NTI FFS.

THANK YOU, YOUR HONOR.

THE COURT: WHY DON' T YOU BE SEATED. |'LL G VE YOQU

15 M NUTES PER SIDE. SO, YOU DON' T HAVE TO STAND FOR THE
WHCLE THI NG

MR. PITRE: FIRST OF ALL, | APPRECI ATE THE COURT

COM NG TO CALI FORNI A TO HAVE THI'S MOTI ON HEARD, SO | DIDN T
HAVE TO FLY ALL THE WAY TO M NNESOTA DURI NG THE SUMMVER.

BUT AS THE COURT MAY KNOW THI S CASE WAS FI LED IN

OCTOBER OF 2001. I N OCTOBER OF 2001 WHEN THE CASE WAS FI LED,
PARAGRAPH 10 OF THI S COVMPLAI NT TOLD ALL THE DEFENDANTS THAT
THE PLAI NTI FFS | NTENDED TO FI LE A LAWSU T AGAI NST THE

PHYSI Cl ANS. THE PHYSI CI ANS THAT WERE RESERVED WERE FI VE, AS
PERM TTED UNDER CALI FORNI A LAW THE DOE DEFENDANT STATUTE.
AT THAT TIME, | WAS PRECLUDED UNDER CALI FORNI A LAW

FROM NAM NG THEM AS DEFENDANTS BECAUSE THERE | S A CODE OF

Cl VI L PROCEDURE STATUTE, 364, THAT SAYS YOU MUST G VE THOSE
DOCTORS A 90- DAY NOTI CE.

I LAID THAT OUT IN My COVPLAINT. | TOLD THEM WHO

THEY WERE. DIDN T PUT THEIR NAMES IN. TOLD THEM WHERE THEY
RESI DED. AND TOLD THEM THAT | DI DN' T NAME THEM BECAUSE OF
THE PROSCRI PTI ON UNDER CALI FORNI A LAW

W THI N 30 DAYS, | WAS REMOVED. AFTER | WAS

REMOVED, W THI N SI X WEEKS OF THAT DATE, | FILED ON DECEMBER

14TH, ROUGHLY, A MOTION TO REMAND I N THE NORTHERN DI STRI CT
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BEFORE JUDGE WALKER.

BECAUSE OF AN | NTER- DI STRI CT TRANSFER, THAT MOTI ON

THAT WAS CALENDARED FOR HEARI NG WAS THEN TRANSFERRED TO THE
SOUTHERN DI STRI CT, SOUTHERN DI VI SI ON, BEFORE JUDGE FOGEL. |
HAD TO REFI LE My MOTI ON.

IN THE I NTERIM THERE WAS A CONDI TI ONAL TRANSFER

ORDER.  AND BECAUSE OF THE CONDI TI ONAL TRANSFER ORDER, | HAD
TO FILE MY MOTI ON FOR REMAND ONCE AGAIN TO TELL THE COURT

THI S CASE DOESN T BELONG HERE.

AFTER THE CONDI TI ONAL TRANSFER ORDER WAS GRANTED,

AND | T TRANSFERRED, | FILED My MOTI ON FOR REMAND ONCE AGAI N.
SO, THE REASON THAT | AM HERE AFTER ALL OF THAT

TI ME AND BECAUSE OF THE PROCEDURAL AND ADM NI STRATI VE HURDLES
IS THAT NOWI1 AMIN A PCSI TI ON WHERE | HAVE TO ASK THI S COURT
TO PLEASE JO N THI S DOCTOR AS A DEFENDANT UNDER DI FFERENT
RULES THAN | WOULD HAVE UNDER CALI FORNI A LAW

THERE I'S NO QUESTION -- AND | HAVE HEARD NOBODY

DI SPUTE THE FACT THAT THERE IS NOT A LEG Tl MATE VI ABLE CLAI M
THAT | S BEI NG ASSERTED, PARTI CULARLY, UNDER THE ClI RCUMSTANCES
ALLEGED | N PARAGRAPH 24 AND PARAGRAPH 30 OF THE COVPLAI NT.
UNDER PARAGRAPH 24 AND PARAGRAPH 30, | T WAS ALLEGED

THAT THE PLAI NTI FF HERE, NOW DECEASED, WAS PRESCRI BED AN

8-M LLI GRAM DOSE OF BAYCOL. THE PRESCRI PTI ON OCCURRED | N MAY
OF 2001.

AND | N PARAGRAPH 24 TO 30, IT IS ALSO ALLEGED THAT
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THAT WAS THE TI ME WHEN LETTERS HAD BEEN | SSUED, WARNI NGS,
CAUTI ONARY WARNI NGS, BY BAYER TO VARI QUS PHYSI Cl ANS ABOUT THE
TYPE OF DOSE AND, | N PARTI CULAR, THE 8-M LLI GRAM DOSE.

SO, THERE CAN BE NO QUESTI ON HERE THAT THERE ARE

GO NG TO BE FACTUAL | SSUES THAT ARE | NTERTW NED REGARDI NG
WHETHER OR NOT THE DOCTCOR, PERHAPS, FOLLOWED THE ADVI CE OF
BAYER I N TERMS OF I TS CAUTI ONARY | NSTRUCTI ONS | N THE MANNER
IN WHI CH THEY TREATED THE DECEDENT BECAUSE BY -- | N MAY OF
2001, SHE WAS ALI VE TAKI NG BAYCOL. AND BY JULY 19TH, SHE WAS
DEAD.

THERE ARE GO NG TO BE PEOPLE WHO ARE GO NG TO CRGCSS

FI RE AGAI NST ONE ANOTHER I N TERM5S OF WHETHER OR NOT THESE
ADMONI TI ONS WERE ADHERED TO AND WHETHER OR NOT THE TREATMENT
WAS PROPER.

IF THI'S COURT SHOULD DENY THE PLAI NTI FFS THE

ABI LI TY TO BRI NG BOTH PEOPLE | NTO THE SAME COURTROOM SO THAT
THE SAME PEOPLE CAN VI EW THESE PEOPLE WHEN THEY TESTI FY, |
WLL BE FORCED IN A SI TUATION WHERE | W LL BE TRYI NG ONE CASE
IN THE FEDERAL COURT, AND |'LL BE TRYI NG A SECOND CASE I N THE
STATE COURT. AND IN EACH CASE, THERE W LL BE AN EMPTY CHAI R
NEXT TO ONE OF THE DEFENDANTS.

| WLL BE FORCED TO HAVE My EXPERTS TESTI FY I N

PARALLEL PROCEEDI NGS. THERE WLL BE A WASTE OF JUDI Cl AL
RESOURCES I N HAVI NG TWO FI NE JUDGES HAVE TO LI STEN TO THE

SAME KI NDS OF EVI DENCE WHERE FI NGER- PO NTI NG TAKES PLACE.
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AND THERE IS GO NG TO BE THE POTENTI AL OF | NCONSI STENT

OBL| GATI ONS AND RI GHTS | MPOSED | N BOTH OF THOSE CASES.

THAT' S NOT THE PURPOSE, AS | UNDERSTAND I T, OF

14. 7(E) AND THE TESTS THAT HAVE BEEN ROUTI NELY APPLI ED BY ALL
COURTS, WHICH IS TO CONSI DER ALL THE EQUI TIES OF THE

SI TUATI ON.

I HAVE BEEN CRI TI Cl ZED, JUDGE, | N THESE PAPERS

BECAUSE THEY SAID THAT | DI D NOT G VE NOTI CE TO THE DOCTOR
UNTIL 90 DAYS AFTER | FILED MY CASE. AND THAT, THEY SAY, IS
DELAY.

JUDGE, |F A LAWER EXERCI SES THEI R ETHI CAL

OBLI GATI ONS I N MAKI NG SURE THEY HAVE | DENTI FI ED ALL DOCTORS
WHO VERE | NVOLVED | N THE TREATMENT BETWEEN MAY OF 2001 AND
JULY, AND THEY TOOK 90 DAYS TO MAKE SURE THAT THEY DI DN T
NAME A DOCTOR WHO SHOULDN T BE NAMED, AND AS SOON AS THEY DI D
THAT, THEY GAVE THE REQUI RED NOTICE, | DON' T THI NK THAT'S THE
KIND OF DELAY -- | DON' T THI NK THAT' S THE KI ND OF PREJUDI CE

I DON' T THINK THAT'S THE KIND OF LACK OF VI G LANCE THAT

I S ADDRESSED BY THE CASES THAT HAVE BEEN CI TED BY THE
DEFENDANTS.

AND, | N PARTI CULAR, A CASE THAT THEY SEEM TO CI TE

THE MOST IS THE CLINCO CASE, WHICH IS, | BELI EVE, JUDGE
PREGERSON S DECI SI ON -- NOW JUSTI CE PREGERSON' S DECI SI ON.
THIS CASE | S NO CLINCO. TH S IS NOT A CASE WHERE,

AS JUDGE PREGERSON FOUND I N CLI NCO, THE CLAI MS THAT WERE
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BEI NG ASSERTED WERE NOT VI ABLE AND NOT LI KELY TO SUCCEED.

IT IS NOT A CASE LI KE CLI NCO WHERE JUDGE PREGERSON

FOUND THAT THE ONLY REASON THE AMENDMENT WAS MADE WAS TO

DESTROY THE COURT' S DI VERSI TY.

THE PLAI NTI FF TOLD EVERYBODY EXACTLY WHO WAS GOl NG

TO BE NAMED AT THE OQUTSET. | DIDN T TRY TO MANUFACTURE A NEW

DEFENDANT FOR THE SOLE PURPOSE OF CREATI NG A DEFENDANT. |
TOLD EVERYONE AT THE OUTSET. THEY KNEWWHO | T WAS. THEY
KNEW WHAT MY | NTENT WAS BECAUSE | PUT I T RIGHT IN THE
COVPLAI NT.

SO, | AM NOT MANUFACTURI NG ANYTHI NG.  AND | AM NOT

TRYI' NG TO DESTROY DI VERSI TY. AND | AM TRYI NG TO BRI NG ALL
PARTIES TO THE TABLE WHO SHOULD BE HERE.

THIS I S NOT LI KE CLI NCO WHERE THERE HAS BEEN A

DELAY. | HAVE BEEN VI G LANT THROUGHOUT THI S PROCEEDI NG,
STARTI NG I N OCTOBER THROUGH DECEMBER, | N THE THREE DI FFERENT
TIMES | FILED MY MOTI ON TO REMAND AND BRI NG THE PEOPLE' S
ATTENTI ON TO WHAT | WAS DO NG I N G VING NOTI CE OF | NTENT TO
SUE ACCORDI NG TO THE ETHI CAL AND LEGAL OBLI GATI ONS | HAD
UNDER CALI FORNI A LAW

AND, FI NALLY, COM NG HERE TODAY ASKI NG PERM SSI ON

FOR THE COURT TO JO N THE DEFENDANT I N THI S PROCEEDI NG SO |
AND OTHERS DON' T HAVE TO WASTE VALUABLE JUDI Cl AL AND LEGAL
RESOURCES | N PARALLEL PROCEEDI NGS. SO | CAN GO BACK | NTO THE

STATE COURT, JO N MR LOPEZ AND THE OTHER LAWYERS, AND PURSUE
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MY CASE I N A STATE COURT, WHICH | S WHERE | T BELONGS.

JUDGE, I N ESSENCE, | TH NK WHEN YOU LOOK AT THE

EQUI TIES OF THE SI TUATI ON, WHEN YOU LOOK AT THE LEGAL

REQUI REMENTS, THIS | S A CASE THAT PROPERLY SHOULD BE | N STATE
COURT.

THE DEFENDANT DOCTOR SHOULD BE JO NED AS A PARTY SO

THAT THE CASE CAN EFFI Cl ENTLY BE PROCESSED TO CONCLUSI ON W TH
ALL REQUI RED PARTI ES SO THAT NOBODY CAN PO NT TO ANY EMPTY
CHAI RS.

I THANK THE COURT FOR THE TI ME.

THE COURT: THANK YOU, COUNSEL.

GOOD MORNI NG,

M5. BARRAD: GOOD MORNI NG, YOUR HONOR.

THE PLAI NTI FF APPEARS TO HAVE REJECTED OR IS NO

LONGER PURSUI NG TWO OF HER THREE REASONS FOR REMAND I N THI S
CASE THAT LONGS WAS FRAUDULENTLY JO NED, AND THAT THE

CI TI ZENSH P OF DOE DEFENDANTS SHOULD BE CONSI DERED I N
DETERM NI NG WVHETHER DI VERSI TY JURI SDI CTI ON | S MET.

AND, SO, | AM NOT GO NG TO ADDRESS ElI THER OF THOSE

THI NGS, BUT, RATHER, STAND ON OUR PAPERS FOR THAT AND,

| NSTEAD, ADDRESS THE PO NTS THAT COUNSEL RAI SED | N ARGUMENT.
THE FI RST THI NG THAT | WANTED TO ADDRESS | S WHETHER

THESE CLAI MS REALLY ARE | NTERTW NED.

THE PLAI NTI FF HAS CONCEDED THAT THE DOCTOR IS NOT

AN | NDI SPENSABLE PARTY. AND THAT, THEN, PUTS US I NTO THE
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PGSI TI ON OF PERM SSI VE JO NDER WHERE THE COURT CAN EXERCI SE
I TS DI SCRETI ON | N WHETHER TO PERM T JO NDER OR NOT.

AND UNDER THE SI X- FACTOR TEST, THE | NDI SPENSABLE

PARTY REQUI RES ONLY ONE OF THE FACTORS THAT THE COURT WOULD
CONSI DER.

BUT WHAT THE PLAI NTI FF | GNORES | S THAT THE FACT

THAT THE DOCTOR WOULD NOT BE IN THE COURTROOM I N THE
PROCEEDI NG | N THE MDL DOES NOT MEAN THAT THE DOCTOR IS NOT
AVAI LABLE.

THE PLAI NTI FF CAN COVPEL A DOCTOR TO TESTI FY AT

TRIAL. THE DOCTOR CAN -- THE PLAI NTI FF CAN PROCEED
SEPARATELY AGAI NST THE DOCTOR. THE PLAI NTI FF CAN TREAT THE
DOCTOR AS A THI RD- PARTY W TNESS.

AND AS THE COURT VELL KNOWS, I N THE OVER 800 CASES

THAT ARE IN THE MDL, NO ONE ELSE HAS BEEN ARGUI NG PREJUDI CE

BECAUSE THE DOCTORS THAT MAY OR MAY NOT BE RELEVANT W TNESSES

ARE NOT ACTUALLY | NCLUDED AS PARTY DEFENDANTS.

THE EMPTY-CHAI R QUESTION IS A LI TTLE SEPARATE. AND
BECAUSE THE DOCTOR | S AVAI LABLE FOR A WTNESS -- AS A

W TNESS, THE EMPTY- CHAI R DEFENSE SUGCGESTS THERE REALLY
WOULDN' T NECESSARI LY BE AN EMPTY CHAI R BECAUSE THEY CAN T
REALLY PROCEED AGAI NST THE DOCTOR | N STATE COURT.

BUT, I N ADDI TION, THERE IS JO NT AND SEVERAL

LI ABI LI TY HERE. AND BECAUSE THEY' RE ONLY SEEKI NG MONETARY

DAMAGES AGAI NST THE DEFENDANTS, THE MONETARY DAMAGES WOULD BE
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FULLY RECOVERABLE IN THE LAWSUI T THAT WOULD REMAI N | N FEDERAL
COURT.

W TH RESPECT TO THE DELAY | SSUE, THE DELAY FACTOR

REALLY GOES MORE TO THE EFFECT -- WHAT THE COURT IS

CONSI DERI NG | S THE DELAY BETWEEN THE FI LI NG OF THE COWVPLAI NT
AND THE DATE THAT THE COWMPLAI NT WAS ACTUALLY AMENDED OR THAT
LEAVE WAS SOUGHT TO AMEND THE COMPLAI NT.

HERE, THE COWMPLAI NT WAS FI LED SI X MONTHS AFTER THE

PLAI NTI FF DI ED. PRESUMABLY I N THAT SI X MONTHS, PLAI NTI FF WAS
I NVESTI GATI NG THE CLAI M5, OBTAI NI NG THE MEDI CAL RECORDS,
DETERM NI NG WVHO THE DOCTORS WERE WHO WERE TREATI NG THE

PLAI NTI FF, AND IF, AS | ASSUME IS TRUE, THE PLAI NTI FFS'
COUNSEL WAS ABI DI NG BY THE CALI FORNI A VERSI ON OF RULE 11

WHI LE THI'S | NVESTI GATI ON TOOK PLACE BEFORE THE FI LI NG OF THE
COVPLAI NT.

NEVERTHELESS, PLAI NTI FF WAI TED TO | SSUE THE 90- DAY

NOTI CE OF I NTENT TO SUE TO THE DOCTOR UNTI L APPROXI MATELY
THREE MONTHS AFTER THE COVPLAI NT WAS FI LED. AND THAT WAS AT
ABOUT THE SAME TI ME THAT THE CASE WAS -- THAT THE MDL WAS
CREATED, AND THAT THI S CASE WAS PUT ON A CONDI TI ONAL TRANSFER
ORDER, AND THAT THE PLAI NTI FF THEN FI LED HI' S MOTI ON TO VACATE
CTo- 1.

THE 90- DAY LETTER WAS SENT OUT AT ABOUT THAT SAME

TIME. AND, THEN, IN APRIL, AFTER THE JPM. HEARD THE MOTI ON

TO VACATE THE CONDI TI ONAL TRANSFER ORDER, AND ABOUT
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CONTEMPORANEOUS W TH THEI R ORDER TRANSFERRI NG THE CASE AND
DENYI NG THE MOTI ON TO VACATE, THE PLAI NTI FF VENT AHEAD AND
SERVED -- GOT' A SUMMONS FROM THE NORTHERN DI STRI CT OF

CALI FORNI A AND SERVED THE DOCTOR I N THI' S CASE,

NOTW THSTANDI NG, THE REQUI REMENTS OF FEDERAL RULE 15, THAT
REQUI RE H M TO SEEK LEAVE OF COURT TO AMEND THE COWMPLAI NT TO
NAME THE DOCTOR.

HE THEN -- THE TRANSFER ORDER WAS FI NAL ON APRI L

18TH. AND THE DOCTOR WAS SERVED, ACCORDI NG TO THE PAPERS, ON
APRI L 25TH. AND THE MOTI ON TO AMEND IN THI S CASE WASN' T

FI LED UNTI L EARLY MAY.

THI' S REALLY DEMONSTRATES NOT ONLY DELAY | N SEEKI NG

TO JO N THE DOCTOR AS A DEFENDANT, BUT | T ALSO SUGCGESTS SOME
SUSPECT MOTI VES | N DELAYI NG,

NOW I N CALI FORNI A, THERE IS A PROVI SI ON THAT

PERM TS THE STATUTE OF LI M TATI ONS AGAI NST THE DOCTOR TO BE
TOLLED BY 90 DAYS | F THE NOTI CE FOR I NTENT TO SUE IS WTHIN
THI'S LETTER -- THE LETTER IS SENT TO THE DOCTOR W THI N THE
THREE MONTHS BEFORE THE STATUTE RUNS.

AND I T | S PGSSI BLE THAT PLAI NTI FF WAS WAI TI NG TO

TAKE ADVANTAGE OF THAT. BUT THAT DOESN T EXPLAI N WHY, |F THE
PLAI NTI FF WAS DI LI GENT I N GETTI NG ALL DEFENDANTS BEFORE THE
COURT, SHE WAI TED UNTI L NI NE MONTHS AFTER THE DECEDENT' S
DEATH I N ORDER TO | SSUE THE | NTENT TO SUE. AND ONLY THEN

WOULD I T APPEAR THAT THE COURT -- THAT THE CASE WAS GO NG TO
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HEAD OFF TO FEDERAL COURT.

THE ONE FACTOR THAT PLAI NTI FFS DI D NOT ADDRESS, AND

THAT 1S SIGNI FI CANT, NOT ONLY FOR THI S CASE, BUT ALSO FOR
OTHER CASES IN THE MDL, |S THE FACT THAT THI S SUBSTANTI ALLY
PREJUDI CES -- THAT A REMAND IN THI' S CASE WOULD SUBSTANTI ALLY
PREJUDI CE BAYER AS VELL AS OTHER DEFENDANTS I F A PLAINTIFF IS
PERM TTED TO AT WHATEVER TI ME DURI NG LI Tl GATI ON TO NAME A
DOCTOR, GET JO NDER OF A DOCTOR, AND GET THE MOTION -- GET
THE CASE Kl CKED BACK TO STATE COURT.

AND THAT | S REALLY WHERE WE SEE THE PROBLEM W TH

THIS CASE. AND VWE ARE -- WE TH NK THAT THERE WOULD BE
SUBSTANTI AL PREJUDI CE TO BAYER OF HAVI NG TO LI TI GATE CLAI M5
IN TWO DI FFERENT FORA -- ONCE WE PROCEED DOWN THE ROAD I N THE
MDL W TH ALL THE DEPOCSI TI ONS AND THE DOCUMENT PRODUCTI ONS AND
SO FORTH, AND, THEN, HAVE PLAI NTI FFS | N WHATEVER CASE SEEK TO
HAVE A CASE REMANDED TO THE STATE COURT ElI THER BECAUSE THEY
BECOME DI SSATI SFI ED, OR THEY THI NK THEY CAN GET A BETTER
HEARI NG THE SECOND TI ME AROUND | N STATE COURT.

, SO, THAT GREATER M SCHI EF, WE THINK, IS

SOVETHI NG THAT IS -- WEIGHS THAT EQUI TI ES | N FAVOR OF DENYI NG
JOA NDER.

| F THE COURT DOESN T HAVE ANY QUESTI ONS ABOUT THE

OTHER ASPECTS OF OUR PAPERS, | AM GO NG TO CONCLUDE MY
REMARKS AT THI S PO NT.

THE COURT: THANK YQOU.
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COUNSEL.

M5. SCHAAP:  YOUR HONOR - -

THE COURT: GOOD MORNI NG.

M5. SCHAAP: -- GOOD MORNI NG

DR. CARROLL'S POSITION IN THI'S MOTI ON | S BASI CALLY

AND SI MPLY TO JO N I N PLAI NTI FFS' REQUEST TO REMAND I N THE
EVENT THAT THE COURT GRANTS THE MOTI ON TO AMEND.

THE COURT: THANK YOU.

ALL RIGHT. ANYTHI NG FURTHER?

MR. PITRE: VERY BRI EFLY, YOUR HONOR.

"D LIKE TO ADDRESS THE LAST | SSUE THAT WAS RAI SED,

THAT SOVEHOW OR OTHER THI S WOULD SET A BAD PRECEDENT.

YOUR HONCR, | THINK THE TEST IS ONE OF EQUI TY AND

THE | NTEREST OF JUSTI CE.

THE | NTEREST OF JUSTI CE HERE IS HOW TO GET THESE

CASES EFFI Cl ENTLY ADM NI STRATI VE SO THAT THE PARTI ES CAN
OBTAIN JUSTICE. | DON T SEE HOW JUSTI CE CAN BE ACHI EVED BY
HAVI NG TWO CASES PROCEEDI NG I N TWO DI FFERENT TYPES OF FORUMS
HAVI NG THE KINDS OF COSTS AND THE TI ME AND THE KI ND OF BODI ES
WE SEE HERE GO NG ON I N TWO DI FFERENT PLACES.

THAT' S WHAT | WOULD BE FACED WTH I F | AM ASKED, OR

| F THE COURT DENI ES My JO NDER, THAT |I HAVE TO IN MY DOCTOR
CASE HAVE TO PROCEED W TH, PERHAPS, A STATE- COORDI NATED CASE
W TH THE DOCTOR -- MAYBE. MAYBE NOT AND, THEN, PROCEED W TH

THE MDL AND ALL OF THE COSTS AND Tl ME THAT ARE ASSCCI ATED
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W TH THAT.

BUT WORSE THAN THAT, THI S | SSUE OF THE EMPTY CHAI R

'S NOTHI NG THAT IS SLI GHT. BECAUSE, YOU SEE, UNDER

CALI FORNI A LAW THERE IS GO NG TO BE A COVPARATI VE- FAULT
ANALYSI S WHERE JURCORS ARE GO NG TO BE ASKED TO PUT A
PERCENTAGE OF FAULT I N VARI OQUS BOXES AS TO WHETHER OR NOT ANY
OF THESE PARTI ES ARE RESPONSI BLE FOR THEI R DAMAGES.

YOU RE NOT GO NG TO GET THE SAME TYPE OF LI Tl GATI ON

WHERE SOMEBODY | S JUST A W TNESS AS YOU WOULD GET I F THE

PARTY HAD THE OPPORTUNI TY TO HAVE COUNSEL PRESENT TO CALL
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W TNESSES AND PRESENT THEI R ENTI RE CASE.

| SHOULDN T HAVE TO I N BOTH CASES HAVE TO PUT ON A

CASE AGAI NST BAYER AND A CASE AGAI NST THE DOCTOR W THOUT THE

BENEFI T OF HAVI NG THE JURCRS LI STEN TO ALL EVI DENCE W TH

HAVI NG THE BEST AND THE BRI GHTEST LAWERS AND THE BEST

OPPORTUNI TY TO PRESENT THEI R VARI OQUS CASES ON WHY THEY ARE

NOT RESPONSI BLE. THI'S SHOULD BE DONE | N ONE PLACE.

SHOULD BE DONE | N STATE COURT.

THANK YOU.

THE COURT: THANK YQOU.

I WLL TAKE THI S MATTER UNDER ADVI SEMENT.
GOOD MORNI NG, MR ZI MMERMAN.

MR, ZI MVERMAN:  GOOD MORNI NG, YOUR HONCR.

I THHNK I AM THE EMPTY CHAIR | APOLOG ZE.

PERCENT OF THE FAULT IS M NE.

100
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[ THINK WE' RE ON THE JO NT STATUS REPORT. AND I

BELIEVE I T'S BEEN FI LED W TH THE COURT AND COPI ES

DI STRIBUTED. | T'S A NI NE-1TEM AGENDA -- A FEW OF THE | TEMS,
OF COURSE, W LL HAVE TO BE ARGUED. MOST OF THEM ARE

BASI CALLY UPDATES TO THE COURT AND TO COUNSEL THAT ARE HERE.

THE FIRST I TEM | BELIEVE, IS THE UPDATE ON THE

ROLLI NG DOCUMENT PRODUCTI ON.  THERE HAS BEEN A LOT OF WORK IN

THE DOCUMENT DEPOSI TORY. THERE HAS BEEN A LOT OF WORK | N THE

IN THE RECEI PT OF CD ROMS AND THE REVI EW OF CD ROMS.

AND | WOULD LI KE TO ASK RON GOLDSER, WHO HAS BEEN

VERY HANDS ON I N THE DOCUMENT DEPGSI TORY, TO BRING UP THE
COURT AND COUNSEL UP TO DATE ON THE DOCUMENT PRODUCTI ON.
THE COURT: GOOD MORNI NG, MR, GOLDSER.

MR, GOLDSER: GOOD MORNI NG, YOUR HONOR.

THE REPORT, OF COURSE, SPEAKS FOR I TSELF. | DON' T

KNOW | F EVERYONE | N THE COURTROOM HAS THE BENEFI T OF A COPY,
BUT, BASI CALLY, BAYER HAS G VEN US OVER 100 CD'S. AND
GLAXOKLI NE HAS G VEN US ALMOST 40 CD' S.

VE NOW HAVE A LOT OF | NFORVATION COM NG I N ON

THI RD- PARTY SUBPCENAS. AND VWE HAVE REMOTE ACCESS AVAI LABLE
I N THE DOCUMENT DEPGCSI TORY. AND THAT IS UP AND RUNNI NG AND
WORKI NG JUST FI NE.

| AM GENERALLY PRETTY SATI SFI ED W TH THE WAY THE

DOCUMENT PRODUCTION IS GO NG WE GET REGULAR CD'S. IT

SOVETI MES FEELS LI KE CHRI STMAS | N THE FI RST WEEK OF EVERY
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MONTH AS A NEW BOX ARRI VES FROM ONE DEFENDANT OR ANOTHER
WE' RE NOT' W THOUT SOVE PROBLEMS. THERE ARE SOME

| SSUES THAT ARE HARDLY | NSURMOUNTABLE. FOR EXAMPLE, THERE
HAVE BEEN OCCASI ONAL PRODUCTI ONS WHERE DOCUMENTS THAT ARE
PRI VI LEGED TURN UP ON THE CD'S. AND VWE HAVE TO SEND THEM
BACK AND START ALL OVER AGAIN. THAT'S BEEN A BIT OF AN

| SSUE. AND, APPARENTLY, I TS JUST AGAI N RESURFACED. AND I
HAVEN T EVEN HAD THE OPPORTUNI TY TO TALK W TH COUNSEL ABOUT
I T, BUT, CERTAINLY, WE WLL.

WE HAVE TO MOVE A LITTLE BIT FASTER ON SOVE OF THE

| SSUES. AND PART OF THE RESPONSI BI LI TY CERTAINLY IS M NE

WORKI NG OUT E- MAI L SEARCH TERM5s SO THAT WE CAN E- MAI L TRAFFIC

-- THE SEARCH CAN PRODUCE. WE HAVEN T COWMPLETED THAT YET.

| WOULD LI KE TO BE ABLE TO MOVE THAT FASTER

"D LIKE TO BE ABLE TO MOVE THE DOCUMENT PRODUCTI ON

W TH REGARD TO THE DEPOSI TI ON W TNESSES A LI TTLE FASTER SO VE

CAN MAKE SURE THAT ALL THE DEPOCSI TI ONS STAY ON TRACK.

WE HAVE SOMVE M NOR | SSUES IN THE OBJECTI VE CODI NG

THAT WAS JUST PRODUCED A COUPLE OF DAYS AGO. FOR THE MOST
PART, THAT'S WORKED JUST FINE. AND THERE ARE A COUPLE OF
M NOR | SSUES THERE.

SO, THOSE ARE THE KI NDS OF PROBLEMS THAT WE' RE

FACING. AS YOU CAN SEE, THEY' RE NOT VERY SI GNI FI CANT. |

THI NK THE WORKI NG RELATI ONSHI P W TH COUNSEL -- BOTH BAYER AND

SM THKLI NE HAVE BEEN GO NG QUI TE VWELL | N WORKI NG ON ANY
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| SSUES THAT WE HAVE. AND I AM QUI TE SATI SFI ED THAT WE' RE
MOVI NG ALONG AND MOVI NG ALONG VERY QUI CKLY W TH AN EYE
TOWARDS TRYI NG THE CASE I N EARLY 2003.

MR, ZI MVERMAN: | S THERE ANY STATUS ON REMOTE

ACCESS AND - -

MR. GOLDSER: ON REMOTE ACCESS, YOUR HONOR, MR

ZI MVERVAN ASKED ME TO ADDRESS A LI TTLE FURTHER, MDL COUNSEL
DO HAVE THE ABI LI TY TO ACCESS DOCUMENTS REMOTELY FROM THEI R
HOVE OFFI CES.

THERE ARE SIGN-1INS. THERE ARE SERI OQUS SECURI TY

PRECAUTI ONS THAT ARE TAKEN TO | NSURE THAT ACCESS | S
APPROPRI ATE TO THE PEOPLE WHO ARE AUTHORI ZED. YOU CAN GET --
SEARCH IS AVAI LABLE AT THIS PO NT. WE DON' T HAVE THE CODI NG
SEARCH AVAI LABLE, BUT THAT W LL BE AVAI LABLE, | EXPECT,

FAI RLY SOON WHERE YOU DOWNLOAD THE | MAGES. HI GH SPEED
ACCESS, OF COURSE, IS MOST | MPORTANT. MODEM ACCESS DOESN T
-- | MAGES VERY QUI CKLY.

MR ZI MVERVAN:  WHAT DOES REMOTE ACCESS REALLY

VEAN?

WHAT DOES THAT ALLOW US TO DO?

MR, GOLDSER: WHAT REMOTE ACCESS ALLOWS -- THIS IS

KIND OF FUN W TH THE QUESTI ON AND ANSVER

WHAT REMOTE ACCESS ALLOWS FOR US TO DO IS BE ABLE

TO DO THE KIND OF WORK | N DEPCSI TI ON PREPARATI ON OR | SSUE

EVALUATI ON FROM THEI R HOMVE OFFI CE. | T ALLOWS DEPOCSI Tl ON
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TAKERS TO HAVE ACCESS TO THE FULL DEPOSI TORY WHILE I N THE

M DDLE OF A DEPOCSI TION. | F THE ARRANGEMENTS ARE MADE, WE CAN
GET NOT ONLY THE DOCUMENTS | N FRONT OF YOU, BUT |F YOU HAVE

THE APPROPRI ATE PRI NTI NG CAPABI LI TIES, YOU CAN BE SITTING IN

THE M DDLE OF A DEPOCSI TI ON, THE W TNESS W LL SAY SOVETHI NG

THAT YOU HAVE SOMVEBODY DO NG SEARCHES ON THAT | S ENTI RELY
CONTRADI CTED BY THE DOCUMENTS THAT WERE NOT ANTI Cl PATED, AND

THAT DOCUMENT CAN BE PRODUCED RI GHT I N THE M DDLE OF THE
DEPGSI TI ON AND CROSS- EXAM NATI ON DONE APPROPRI ATELY RI GHT ON

THE SPOT.

| T ALLONS LAWYERS | N CALI FORNI A AND TEXAS AND

PENNSYLVANI A AND MAI NE AND FLORI DA TO BE WRI TI NG BRI EFS AND
-- EVEN A CLASS CERTI FI CATI ON AND SUMVARY JUDGMENT AND OTHER
MOTI ON -- OF THE EVI DENCE, THAT THEY CAN HAVE EVERYTHI NG

Rl GHT AT THEIR FI NGERTI PS W THOUT HAVI NG TO UNDERTAKE THE

TI ME AND EXPENSE OF TRAVEL.

HAVE | M SSED ANYTHI NG ELSE?

THE COURT: DEALING WTH VERI LAW | HAVE NOTI CED

THAT THERE' S BEEN SEVERAL TI MES THAT THEY' VE BEEN SHUT DOWN.
MR, GOLDSER: YEAH. | NOTI CED THAT AS WELL. AND I

BELI EVE THAT VERI LAW HAS BEEN UP AND RUNNI NG VERY QUI CKLY

THEREAFTER.

MR. SIPKINS, ARE YOU FAM LI AR WTH THAT | SSUE? YQOU

MAY KNOW I T BETTER THAN | DO.

MR. SIPKINS: WELL, WE' VE HAD THE SAME - -
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PETER SI PKI NS, YOUR HONOR. GOOD MORNI NG

WE' VE HAD THE SAME | SSUES THAT THE COURT HAS

RECOGNI ZED. | N ADDI TI ON, WE FI LED SEVERAL DOCUMENTS, WHI CH
WE THOUGHT WERE FULLY LOADED DOCUMENTS, AND VWH CH SHOWED UP
IN THE COURTHOUSE AS BLANK PAGES.

THE COURT: GREAT.

MR, SIPKINS. WE' RE WORKI NG ON RESOLUTI ON OF THAT

| SSUE AS VELL. BUT | THI NK THAT MR GOLDSER AND | AGREE THAT
THE SYSTEM IS NOT TOTALLY W THOUT BUGS, BUT, IN GENERAL, IT'S
OPERATI NG QUI TE WELL.

MR, GOLDSER: YOUR HONOR, ANYTHI NG FURTHER ON THI S

| SSUE?

THE COURT: NOT FROM ME.

M5. VWEBER: YOUR HONOR, | AGREE WTH MR. GOLDSER

WE HAVE BEEN WORKI NG TOGETHER COOPERATI VELY AND

EFFECTI VELY -- AND THE DOCUMENT PRODUCTI ON EFFI Cl ENTLY.

WE ARE PRI ORI TI ZI NG PRODUCTI ON OF W TNESS FI LES SO

WE CAN KEEP THE DEPOCSI TI ONS RUNNI NG ON TRACK. BECAUSE WE ARE
TRYI NG TO DO THAT VERY CLOSE TO THE DATES OF THE DEPGSI TI ONS,
THERE' S A LOT OF G VE AND TAKE BETWEEN THE PARTIES ON THE
DEPOSI TI ON SCHEDULE. THAT SEEMS TO BE WORKI NG SMOOTHLY SO
FAR. SO, WE ARE VERY PLEASED W TH THAT.

BAYER AG DOCUMENT PRODUCTI ON, WE STARTED THI S

WEEK. WE ARE CATCHI NG UP. AND RECALL THAT WHEN VEE | NI TI ALLY

STARTED DOCUMENT PRODUCTI ON, WE PRODUCED DOCUMENTS W THOUT
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OBJECTI VE CODI NG

WE STARTED DO NG THAT AT THE BEG NNI NG OF JUNE.

AND VWE' RE I N THE PROCESS OF CATCHI NG UP FOR THE FI RST COUPLE
OF MONTHS OF DOCUMENT PRODUCTI ON.  AND WE ARE HOPEFUL OF

HAVI NG THAT COVWPLETED BY THE END OF THE MONTH OF JULY.

AND | THI NK, AS RON | NDI CATED, THE NEXT BI G

DI SCUSSI ON VE HAVE TO HAVE | S OVER THE ELECTRONI C SEARCH TERM
LI ST. WE HAVE EXCHANGED LI STS. AND | THINK VE WLL BE

SI TTI NG DOWN TO NEGOTI ATE THAT I N THE NEXT COUPLE OF WEEKS.
AND WE' LL ALSO BE NEGOTI ATI NG W TH THE STEERI NG COWM TTEE
UNDER THI RD- PARTY SUBPCENAS. THEY' RE STARTI NG TO GET I N SOME
DOCUMENTS. AND WE' LL BE WORKI NG W TH THEM SO THE DEFENDANTS
HAVE ACCESS TO THE SAME DOCUMENTS.

THE COURT: THANK YOU.

MR, ZI MVERMAN.

MR, ZI MVERVAN: | JUST HAVE A BRI EF COMVENT ON

VERI LAW

| HAVE PERSONALLY FOUND I T TO BE AN EXTRAORDI NARY

SYSTEM | HAVE NOT -- | HAVE USED IT IN OTHER CASES, BUT NOT
AS EXTENSI VELY BECAUSE, OBVI QUSLY, |'M WATCHI NG THI S DOCKET
W TH GREAT -- WTH GREAT CARE. AND IT'S REALLY

EXTRAORDI NARY.

AND | THI NK | T REPRESENTS WHERE EVERYTHI NG | S GO NG

TO BE GO NG I N OUR PROFESSION. AND I T'S JUST REALLY

| NTERESTI NG HOW AN E- MAI L COMES UP ON YOUR SCREEN EVERY TI ME
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SOVETHI NG GETS FILED. AND THEN YOU CLICK ON TO IT. AND THEN
YOU OPEN THE DOCUMENT. AND YOU CAN EI THER PRINT | T OR READ

I T ONLI NE.

AND | KNOW THAT PROBABLY A LOT OF PECPLE HAVE BEEN

DO NG THAT I N VARI QUS COURTS FOR SOVE TIME, BUT | THINK IT'S
EXTRAORDI NARY | N THI S CASE BECAUSE THE VOLUME OF WHAT CETS

FI LED AND THE VOLUME OF DOCUMENTS AND ANSWERS AND BRI EFS THAT
GET FI LED AND EVEN ORDERS THAT COVE OUT.

SO, | AMJUST -- | AM JUST VERY PLEASED W TH HOW

VELL VERI LAW HAS BEEN WORKI NG FOR ME AS TRYI NG TO KEEP
CURRENT ON ANYTHI NG I N THE CASE WHEREVER | M GHT BE BECAUSE,
OBVI QUSLY, YOU CAN DO IT REMOTELY OR FROM YOUR DESK.

THE COURT: I TS WORKING WELL FOR THE COURT AND

W TH THE COURT STAFF. SO, | AM SATISFIED WTH IT.

MR, ZI MVERMAN:  GOOD -- BECAUSE | KNOW VE WVENT

THROUGH SOME MACHI NATI ONS AT THE BEG NNI NG AS TO SELECTI NG A
PROPER VENUE.

YOUR HONCOR, THE NEXT | SSUE |'S THE MEDI CAL RECORDS

PTO-11 I SSUE, WHICH IS REALLY WHAT WE CALL, "THE WALL I SSUE."
THE WALL | SSUE | S PROCEEDI NG UNDER THE DI RECTI ON OF
PROFESSOR -- SPECI AL MAG STRATE -- SPECI AL MASTER, PROFESSOR
GRADUATIS -- THAT'S A LONG -- THAT'S A LOT OF TITLE.

BUT WE ARE NOW AT THE PO NT, YOUR HONOR, VWHERE THI S

| SSUE | S NOW AT A PO NT WHERE VVE HAVE TO REALLY LOOK BEHI ND

THE ALLEGATI ONS AND TAKE SOME DEPOSI TI ONS -- TAKE SOME
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DI SCOVERY TO DETERM NE | F OQUR THEORY OF VWHAT WAS GOl NG ON - -
AND | AM NOT GO NG TO REI TERATE I T HERE TODAY. | THI NK MR
CHESLEY AND OTHERS HAVE MADE THI S VERY CLEAR TO THE COURT.

| F OUR THECRI ES OF WHAT WERE GO NG ON W TH THESE

MEDI CAL RELEASES AND W TH THE MEDI CAL RECORDS | S CORRECT, OR
IT IS NOT, WVE HAVE MADE SOVE ALLEGATIONS. WE NEED TO
DETERM NE | F THOSE ALLEGATI ONS ARE FOUNDED | N FACT. WE HAVE,
THEREFORE, NOTI CED 30(B) (6) DEPOSI TI ONS ON THAT | SSUE.

WE NOW HAVE THE WALL UP. AND, NOW WE HAVE TO LOOK

INSIDE -- ON THE OTHER SIDE OF THE WALL AND SEE WHAT HAS BEEN
HAPPENI NG NOW THAT THE WALL IS UP -- WHAT WAS HAPPENI NG
BEFORE THE WALL WAS UP.

WE HAVE BEEN TOLD THAT BAYER OR BUYER - -

M5. WEBER: BAYER

MR, ZI MVERVAN:  BAYER

WHI CH ONE |'S BAYER? AND WHI CH ONE | S BUYER?

BUYER | S --

M5. VWEBER: BAYER CORPORATION IS THE U.S. ENTITY.

BUYER A.G | S THE GERMAN CORPORATI ON.

MR ZI MVERMAN:  OKAY. THANK YOU.

BAYER ANTI Cl PATES FI LI NG OBJECTI ONS REGARDI NG THE

SCOPE OF THI S NOTI CE OF DEPCSI TI ON.  WE ANTI Cl PATE TRYI NG TO
WORK THAT OUT I N THE VERY NEAR FUTURE. | F VWE DO NOT WORK I T
OUT, I T WLL BE BROUGHT BEFORE THE COURT.

TIME | S SOVEWHAT OF THE ESSENCE, BUT | DON T KNOW
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29

| T SEEMS

TO ME VWE CAN WORK THAT OUT GENERALLY. AND |IF WE DO HAVE A

PROBLEM WTH I T, WE WLL --
THE COURT: JUST CALL MY CALENDAR CLERK AND GET A
DATE.

MR, ZI MVERMAN:  OKAY. BUT WE'RE STILL TRYING TO

NEGOTI ATE THAT THROUGH. | HAVE A COMFORT THAT WE W LL MAKE A

GOOD FAI TH EFFORT AND PROBABLY WORK | T OUT.

THE COURT: | WLL ALERT MY CALENDAR CLERK ABOUT

THI S | SSUE, AND THAT SHE SHOULD G VE YOU A DATE AS SOON AS

PGSSI BLE.
MR ZI MVERVAN: | F VIE NEED I T.
ANYTHI NG YOU HAVE ON THE WALL | SSUE?

M5. WEBER: SO, YOU ARE AWARE, YOUR HONOR, WE ARE

-- I N TERMS OF DEPOSI TI ON SCHEDULI NG, WE HAVE BEEN WORKI NG

W TH THE STEERI NG COVM TTEE. AND WE ANTI Cl PATE PRESENTI NG A

W TNESS ON THI S | SSUE PROBABLY SOMVETI ME DURI NG THE MONTH OF

AUGUST. AND THE QUESTION IS GO NG TO BE THE SCOPE AND THE

TESTI MONY THERE. AND, SO, WE ARE DONE.

THE COURT: THANK YQOU.

MR, ZI MVERMAN:  YEAH. MR, CHESLEY HAS A COMVENT.
MR. CHESLEY: YOUR HONOR, JUST A SN PPET.

I WAS THE ONE THAT HAD BEEN WORKI NG THI S | SSUE.
AND | WANT TO THANK THE COURT. | THINK THE COURT

AND PROFESSOR HAYDOCK WERE RI GHT, AND | WAS WRONG.

THI NK
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IT WAS A LOG CAL STEP TO HAVE THE WALL. AND, NOW WE WLL GO
FORWARD AND HOPEFULLY PUT A W NDOW THROUGH THE WALL. AND |
WANTED TO THANK THE COURT.

"D I NDI CATE TO THE COURT THAT THE | SSUE AND THAT

PERSPECTI VE OF DI SCOVERY IS STILL IN ISSUE. AND THEN WHAT --
DEPENDI NG ON WHAT YOU FI ND, THEN, WE' LL COVE BACK TO THE
COURT.

THANK YOU.

THE COURT: THANK YOU.

MR, LOCKRI DGE.

MR, LOCKRI DGE: YOUR HONOR - -

THE COURT: GOOD MORNI NG.

MR, LOCKRI DGE: -- ON THE CLASS CERTI FI CATI ON

BRI EFI NG | SSUE, WE HAD PUT ON A MOTI ON FOR AN EXTENSI ON OF
TIME IN VH CH TO FI LE OUR RESPONSE. | AM PLEASED THAT
SUBJECT TO THE COURT'S APPROVAL, THE PLAI NTI FFS AND THE
DEFENDANTS HAVE COME TO AN UNDERSTANDI NG

OBVI QUSLY, THE PLAI NTI FFS ARE VERY ANXI OUS TO HAVE

OUR CLASS CERTI FI CATI ON BRI EFED -- OUR MOTI ON HEARD AT AN
EARLY STAGE. NEVERTHELESS, W TH THE RCLLI NG DOCUMENT
PRODUCTI ON AND SO FORTH, AND DEPGSI TI ONS JUST GETTI NG
STARTED, WE WANTED THE OPPORTUNI TY TO PRESENT SOME OF THE
DOCUMENTS AND SOVE OF THE DEPOSI TI ONS TO OUR EXPERTS.

AND THE NEW DATES, WHICH VE W LL BE PROPGOSI NG TO

THE COURT | N A SEPARATE ORDER, PROBABLY LATER ON TODAY OR
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TOMORROW W LL BE THAT THE PLAI NTI FF SUPPLEMENTAL BRI EF AND
AN EXPERT REPORT W LL BE DUE ON AUGUST 26TH. | BELI EVE THEY
WERE DUE JULY 15TH. SO, THAT'S ABOUT 40 -- 41 DAYS FROM

NOW

THE DEFENDANTS' RESPONSE W LL BE DUE NOVEMBER

26TH. AND THE PLAI NTI FFS' REPLY TO THAT RESPONSE W LL BE DUE
ON DECEMBER 23RD.

AND | SHOULD SAY WE' RE ACTUALLY GO NG TO MAKE AN

EFFORT -- | HAVE TALKED WTH M5. NAST AND Ms. CABRASER, VHO
ARE DO NG MJUCH OF THE WORK ON THESE MATTERS, THAT THE

PLAI NTI FFS HAVE ACTUALLY BEEN TRYI NG TO MOVE THESE DATES UP,

| F AT ALL PGSSI BLE, BECAUSE BOTH THE PLAI NTI FFS AND
DEFENDANTS ARE ANXI OQUS TO GET THI S MATTER ON AND TEED UP.

AND | BELIEVE THIS WLL G VE THE COURT THE

OPPORTUNI TY TO HAVE THI' S MATTER TEED UP, PERHAPS, I N

JANUARY.

AND, THEN, FINALLY, YOUR HONOR, |'D LIKE TO RAI SE

ONE FURTHER PO NT I N THI S PARTI CULAR MATTER. SI NCE THE
PROPULSI D CASE WAS ADDRESSED | N THE BRI EFI NG BY BOTH THE

PLAI NTI FFS AND DEFENDANTS WHERE JUDGE FALLON AT LEAST DI D

Gl VE A CONDI TI ONAL DENI AL TO THE CLASS, HE HAS, SUBSEQUENT TO
THAT DATE, ON THE 27TH OF JUNE, | SSUED AN ORDER THAT |'D LIKE
TO PASS UP TO YOUR HONOR - -

THE COURT: PLEASE.

MR, LOCKRI DGE: -- GRANTING THE PLAI NTI FFS'" MOTI ON

32
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I THINK THAT -- SO, | THI NK THAT CLASS DECI SION | S

NOW ENTI RELY UP I N THE Al R

(PAUSE | N PROCEEDI NGS. )

MR. LOCKRI DGE: THAT'S ALL FROM THE PLAI NTI FFS ON

THAT MATTER.

M5. VWEBER: YOUR HONOR, AS YOU KNOW FROM OUR

PAPERS, WE DON' T THI NK THAT THE MERI TS DI SCOVERY HAS TO MOVE
FORWARD I N ORDER TO DEAL W TH THE CLASS CERTI FI CATI ON

| SSUES. BUT WE HAVE AGREED ON A BRI EFI NG SCHEDULE TO GET
THI'S FULLY TEED UP DURI NG -- OR GET THE PAPER DONE DURI NG
THI S CALENDAR YEAR THAT' S ACCEPTABLE TO DEFENDANTS -- SO,

| MPORTANTLY, TO HAVE THAT LI TI GATI ON MOVE FORWARD.

THE COURT: WHY DON'T WE DO THIS. ON TOP OF THAT,

LET'S GET A DATE I N JANUARY FOR ARGUMENT. AND ONCE | GET
BACK TO M NNEAPOLI'S, | WLL LOOK AT MY CALENDAR. AND WE' LL
SET A DATE FOR ARGUMENT SO WE HAVE THAT SET I N STONE.

M5. WEBER: ONE -- EXCUSE ME.

(PAUSE | N PROCEEDI NGS. )

M5. WEBER: ONE OF THE | SSUES, YOUR HONOR -- AND VE

HAVEN' T SORTED THI S OQUT -- | S WHETHER YOU WOULD LIKE US TO
PROCEED STRI CTLY ON THE BASI S OF THE PAPERS AND ARGUMENT, OR
WOULD I T BE APPROPRI ATE TO HAVE AN EVI DENTI ARY HEARI NG

AND | DON' T KNOW I F YOUR HONOR HAS ANY PRELI M NARY

VI EW6 ON THAT.
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DO YOU WANT US TO JUST --

THE COURT: NO, | DON T.

M5. WEBER: -- OUT A COUPLE OF DAYS. AND THEN - -

THE COURT: WHAT | WLL DO IS BLOCK OFF SEVERAL

DAYS. AND AS WE CET CLOSER TO THAT DATE, WE CAN MAKE A
DETERM NATI ON WVHETHER OR NOT THERE SHOULD BE A EVI DENTI ARY
HEARI NG.

M5. WEBER WE AGREE W TH THAT APPROACH, YOUR

HONOR.

THANK YOU.

MR, ZI MVERMAN:  YOUR HONOR, THE NEXT | TEM ON THE
AGENDA | S THE WRI TTEN DI SCOVERY.

AS EVERYBODY KNOWS, WE W LL -- WE HAVE SERVED

| NTERROGATORI ES. AND WE RECENTLY RECEI VED ANSVERS TO

| NTERROGATORI ES AND ANSVERS TO RESPONSES TO REQUEST FOR
PRODUCTI ON OF DOCUMENTS.

WE BELI EVE THESE REQUESTS WERE NOT COVPLETE OR
ADEQUATE. AND WE' VE ENGAGED | N DI SCUSSI ONS TO TRY AND
RESOLVE THAT.

WE CAN'T -- | CAN' T TELL YOU WHETHER OR NOT THOSE

DI SCUSSI ONS W LL RESULT | N AGREEMENT, BUT WE ARE ENGAG NG I N

THE MEET AND CONFER AND DI SCUSSI ON PROCESS | N GOOD FAI TH.
SIM LARLY, DEFENDANTS HAVE PRODUCED A PRI VI LEGE
LOG. AND VWE HAVE CHALLENGED THE LEGAL SUFFI Cl ENCY OF THAT.

AND VE ARE ENGAGED | N NEGOTI ATI ONS TO RESOLVE BOTH THESE
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| SSUES.

SO, AS A MATTER OF STATUS, THE ANSWERS HAVE BEEN

SERVED. THE RESPONSES HAVE BEEN SERVED. THE LOGS HAVE BEEN
SERVED. WE DON' T BELI EVE THEY' RE ADEQUATE. OBVI OUSLY,
DEFENSE COUNSEL BELI EVES THEY ARE. WE' RE GO NG TO MEET AND
CONFER.  AND | F WVE DON' T HAVE RESOLUTI ON, WE W LL BRI NG THAT
TI MELY BEFORE THE COURT.

THE |1 SSUE, OF COURSE, |S COWPRESSED BY THE FACT

THAT WE HAVE 2002 -- A 2003 TRI AL DATE, AS THE COURT TOLD US
IN THE I NI TI AL MEETI NGS WVE HAD. WE W LL HAVE A TRIAL DATE IN
2003. SO W TH THAT AS OUR DEADLI NE, WE ARE VERY ACTI VELY
PURSUI NG ALL THE NECESSARY MEETI NGS AND CONFERS. AND ON A
RAPI D SCHEDULE, WE CAN T LET MJUCH GRASS GROW BECAUSE WE MJST
-- AND VE WLL -- BE READY FOR TRIAL I N 2003 ON SOVE CASE
BEFORE YOUR HONOR IN U. S. DI STRICT COURT I N M NNEAPCLI S.

M5. WEBER:  PLAI NTI FFS RAI SED FOR US ON MONDAY FOR

THE FI RST TI ME THEI R CONCERN THAT THEY HAD SOVE OBJECTI ONS TO
OUR WRI TTEN DI SCOVERY RESPONSES AND PRI VI LEGE LOGS.

AT THI'S PO NT, THE DI SCUSSI ONS HAVEN T GONE ANY

FARTHER THAN WE KNOW THAT THEY HAVE OBJECTI ONS. BUT WWE DON T
KNOW WHAT THEY ARE.

WE, OF COURSE, ARE HAPPY TO WORK W TH PLAI NTI FFS ON

THESE | SSUES GO NG FORWARD. AND, HOPEFULLY, WE CAN RESCLVE
THEM ALL W THOUT REQUI RI NG ANY | NTERVENTI ON FROM YOUR HONOR.

THE COURT: |'M SURE YOU W LL.
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THANK YOU.

MR ZI MVERMAN:  RON ADVI SES ME THAT WE HAVE THE

SAME | SSUE W TH GLAXO. AND WE JUST GOT THOSE. SO, JUST FOR
THE RECORD, WE HAVE THE SAME MEET AND CONFER RESPONSI BI LI TY
AND THE SAME RESPONSES W TH REGARD TO THAT GLAXO.

I WAS AMUSED THAT DI CK LOCKRI DGE AND SUSAN WVEBER

HAD WORKED OUT THE CLASS CERTI FI CATI ON. BECAUSE WHEN | LEFT
THE COCKTAIL PARTY, | DIDN' T THINK I T WAS WORKED OUT. SO,
PERHAPS, | T WAS A BENEFI Cl ARY OF --

WEBER: WE WORKED OUT THE NEXT ONE, TOO.

ZI MVERMAN:  HUH?

WEBER: WE WORKED OUT THE NEXT ONE, TOO.

ZI MVERVAN: AT THE COCKTAI L PARTY?

WEBER: NO.

2 » 3 » 3 b

ZI MVERVAN:  OH, COKAY.

I WAS HOPI NG THAT THERE WAS SOVE BENEFI T TO THAT

COCKTAI L PARTY. AND VE COULD ALL WRI TE THAT OFF AS BEI NG
BUSI NESS RELATED, BUT -- | AM BEI NG FACETI OUS.

BUT MY HOPE WAS THAT AT THE COCKTAI L PARTY, WE WLL

RESOLVE SOME OF THE LESS CONTENTI ON | SSUES AS WE -- AS VEE --
M5. NAST: YOUR HONOR, MAY | | NTERRUPT FOR A

SECOND.

I THHNK IT'S FAIR TO SAY THAT WE AGREED TO RESCLVE

THE CLASS ACTI ON BRI EFI NG SCHEDULE AT THE COCKTAI L PARTY.

AND THE RESOLUTION OF IT --
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MR ZI MVERVAN:  OKAY. WELL, THAT'S GOOD, THEN. |
FEEL BETTER ABOUT THAT.

THE COURT: MELL, |IT'S UNFORTUNATE THAT MR. SHERMAN
DI DN' T SHOW UP AT THE COCKTAI L PARTY.

MR ZI MVERMAN:  WE COULD HAVE GOT A LOT RESCLVED
THEN. | THOUGHT HE WAS GO NG TO BE THERE.

THE COURT: AT LEAST, MR LOPEZ TOLD ME HE WASN' T
GO NG TO SHOW UP.

MR, SHERMAN. YOUR HONOR, | HAD | NTENDED TO

APCLOG ZE IN COURT THI'S MORNI NG  BUT AS USUAL, THE COURT 1S

VERY OBSERVANT. AND | REGRET THAT | COULDN T MAKE IT.

AM HERE TODAY WTH A GOOD SM LE, AS THE COURT DOES THE SAME,

YOUR HONCR.

MR, ZI MVERMAN:  AND WE' RE GLAD TO SEE YOU, ARTHUR

MR. SHERMAN: THANK YOU.

MR, ZI MVERMAN:  -- RAMON.

THE PLAI NTI FF FACT SHEET MOTI ON, HAS THAT ALL --
THAT HAS NOW BEEN RESOLVED.

M5. VWEBER: AS OF NOW

MR ZI MVERMAN:  AH, UNBELI EVABLE.

M5. WEBER: |IN OUR ONGO NG SPIRIT OF GOODW LL, SO

YOU ARE AWARE, YOUR HONOR, WE HAD SOVE CONCERNS ABOUT GETTI NG

FI RST ROUND OF DI SCOVERY ON THE PUNI Tl VE CLASS

REPRESENTATI VES | N THE HARTMAN CASE, THE MASTER CLASS ACTI ON
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COVPLAI NT.

AS VWE CAME | NTO THE PROCEEDI NGS YESTERDAY, THERE

WERE OUTSTANDI NG | SSUES RELATI NG TO SEVERAL OF THE

PLAI NTI FFS.  ONE OF THEM PLAI NTI FF, GRAFFEO, WE ACTUALLY
RECEI VED A MOTI ON THI'S MORNI NG | NDI CATI NG THAT PLAI NTI FFS
WANT TO SUBSTI TUTE SOMEONE FOR THAT PLAINTIFF. BUT THE

MOTI ON DOESN T | NDI CATE WHO I T IS GO NG TO BE.

PLAI NTI FFS HAVE AGREED THAT BY A WEEK FROM

TOMORROW THEY W LL PROVIDE US W TH | NFORMATI ON ON A PROPGSED
SUBSTI TUTE CLASS REPRESENTATI VE, | NCLUDI NG PLAI NTI FF BABSHEE.
AND VE W LL BE ABLE TO RESPOND | N DUE COURSE W TH THAT

| NFORVATI ON.

WE WERE M SSI NG ADEQUATE AUTHORI ZATI ONS ON

PLAI NTI FFS -- ON DARDAR, VWHI CH IS NOT PROPERLY DATED. WE
WORKED OUT A RESOLUTI ON OF THAT | SSUE. PLAI NTI FF SWEARI NGEN
-- AND | HOPE | AM NOT SLAUGHTERI NG THAT NAME -- WHO HAD
CHECKED OFF AN EMOTI ONAL DI STRESS CLAI M -- THAT HAD RESI STED
PROVI DI NG AUTHORI ZATI ON FOR PSYCHI ATRI C RECORDS. AND WE' RE
GO NG TO GET A STI PULATI ON FROM THEM | NDI CATI NG THAT THEY ARE
NOT ASSERTI NG A CLAI M FOR ANY SORT OF EMOTI ONAL OR

PSYCHI ATRI C | NJURY BEYOND, YOU KNOW PAI'N AND SUFFERI NG THAT
WOULD BE | N CONNECTI ON W TH THE PHYSI CAL | NDJURY CLAIM SO,
THAT W LL ADDRESS OUR CONCERN ON THAT REGARD.

WE HAD -- WE' RE M SSI NG DOCUMENTS ON THREE OF THE

PLAI NTI FFS. |'M TOLD THAT TWO OF THEM MAY ACTUALLY BE I N MY
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OFFICE AT THIS PONT IN TIME. MY PLAN IS TO WORK ON THE
THIRD. SO, BASED ON THAT, | THI NK WE HAVE THI S ONE SORTED
QuUT.

THE COURT: ALL RI GHT.

M5. CABRASER: YOUR HONOR, ELI ZABETH CABRASER FOR

PLAI NTI FFS.

M5. VWEBER IS CORRECT. | THI NK EVERYTHI NG THAT WAS

ON THE DI SPUTED DOCKET TO BE RESCLVED HAS BEEN RESOLVED BY

PROVI DI NG THE | NFORMATI ON OF HAVI NG A VERY SHORT SCHEDULE FOR

GETTI NG THAT PROVIDED. | DON T THI NK WE' LL HAVE ANY MORE
DI SPUTES | N THAT ARENA.

THE COURT: THANK YOU.

MR. LOCKRI DGE: WELL, FOR A MOTI ON THAT' S BEEN

RESOLVED, | HATE TO ADD ANYTHI NG MORE, AND | REALLY WON' T.
BUT | DO WANT TO MAKE | T VERY CLEAR THAT THE

PLAI NTI FF HAS BEEN PROCEEDI NG FORWARD | N A VERY GOOD FAI TH

EFFORT TO COWPLY W TH ALL THE PLAI NTI FFS' FACT SHEETS. AND |

THI NK THAT THE DEFENDANTS HAVE BEEN A LI TTLE PI CKY, |F YQU
W LL, BUT ALSO UNDERSTANDI NG. AND THERE MAY BE MORE | SSUES
COM NG UP LATER ON. | KNOW THAT THE ALLEN MOTI ON WAS FI LED
AT ONE TI ME.

I DON' T KNOWIF YOUR HONOR IS GO NG TO WANT TO

CONSI DER HAVI NG THESE MATTERS HEARD BEFORE MAG STRATE JUDGE
LEBEDOFF.

THE COURT: WELL, BEFORE | SEND THEM TO THE
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MAG STRATE, | WOULD WANT TO G VE DI RECTI ON AND HAVE THEM
BEFORE ME. AND | DON' T THI NK YOU WANT TO BRI NG THOSE TYPES
OF MATTERS TO ME. AND, SO, THAT MEANS YOU D MEET AND CONFER
AND RESCLVE THOSE | SSUES. | F YOU COVE BEFORE ME, THERE' S
GO NG TO BE SANCTI ONS BECAUSE | DON' T WANT A NUMBER OF

MOTI ONS BEI NG MADE TO THE MAG STRATE SO THAT YOU CAN GET IN A
PATTERN OF EVERY TI ME THAT YOU HAVE A DI SAGREEMENT, THAT YOU
ARE RUNNI NG TO THE MAG STRATE.

VWELL, FIRST YOU RE GO NG TO COME TO ME. AND |

DON' T THI NK YOU WANT TO COVME WTH ME W TH THESE | SSUES | F
THEY CAN BE RESOLVED.

MR, LOCKRI DGE: WELL, YOU ARE ABSCLUTELY RIGHT. WE
CERTAINLY DON' T WANT TO. | DON' T KNOW | F THE DEFENDANTS DO
OR NOT. BUT SOME OF THEM FOR EXAMPLE, A MATTER OF A DATE,
WAS EXTRAORDI NARI LY M NOR.  AND MS. SWEARI NGEN WAS AN 80- YEAR
OLD WOMAN WHO HAS ABSOLUTELY NO PSYCHOLOG CAL RECORDS.

SI MPLY, SHE HAD ALREADY -- SHE DI D EXECUTE A BROAD BASE.

THE COURT: WE CAN --

MR. LOCKRI DGE: ALL RI GHT.

THE COURT: -- AT SOVE OTHER PO NT. BUT | THI NK

YOU UNDERSTAND MY PO NT.

MR, LOCKRI DGE: THANK YOU VERY MUCH, YOUR HONOR.

MR ZI MVERMAN:  AGAI N, WAS THAT RESOLVED AT THE

COCKTAI L PARTY.

M5. WEBER: WE AGREED TO WORK OUT A RESOLUTION THI' S
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MORNI NG.

THE COURT: WHI LE WE VWERE WAI TI NG FOR YQOU.

MR ZI MVERVAN:  TOUCHE.

MR. SI PKINS: TOUCHE.

MR. CHESLEY: CAN | CGET A COPY OF THAT PART OF THE

TRANSCRI PT.

MR ZI MVERVMAN: I T'S ALL RIGHT I F STAN GETS A COPY,

BUT DON' T SEND A COPY TO MY W FE.

THE THI RD- PARTY PAYOR CASES, YOUR HONOR, THIS IS A

NEW KI ND OF MATTER. | WANT TO G VE THE COURT A LITTLE BIT OF
BACKGROUND ON WHAT | S OCCURRI NG.

N THE PHI LADELPHI A LI TIGATION -- AND |' M NOT SURE

OF THE DATE OF THE FILING  BUT AWHI LE BACK I N THE

PHI LADELPHI A PROCEEDI NGS, A THI RD- PARTY PAYOR CASE OR CASES
WERE FI LED. AND THEY WERE PROCEEDI NG AT SOVE PACE W THI N THE
PHI LADELPHI A PROCEEDI NGS. AND THI S IS BASI CALLY CLAI M5 ON
BEHALF OF THI RD- PARTY PAYERS AGAI NST BAYER AND BUYER.

AND MR STEVE SCHWARTZ IS IN THE COURTROOM HE IS

ONE OF THE LEAD COUNSELS - -

MR, SCHWARTZ: GOOD MORNI NG, YOUR HONOR.

MR, ZI MVERMAN:  -- | N THE PHI LADELPHI A THI RD- PARTY

PAYOR COVPLAI NT.

THE COURT: WELCOME.

MR, ZI MVERMAN:  AND STEVE IS WORKI NG W TH A NUMBER

OF OTHER LAWYERS AROUND THE COUNTRY WHO | HAPPEN TO HAVE MET
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W TH ON THESE | SSUES MAYBE TWO MONTHS AGO I N CHI CAGO TO
DETERM NE WHETHER OR NOT THERE WAS SOVE WAY WE COULD WORK
TOGETHER ON COORDI NATED DI SCOVERY AND COORDI NATED EFFORTS I N
THESE THI RD- PARTY PAYCOR CLAI MS.

THE PSC HAD REVI EMED THE THI RD- PARTY PAYOR | SSUES

AND HAD MADE A DECI SI ON THAT I'T WASN T APPROPRI ATE AT THI S
TIME FOR THE PSC I N THEI R MASTER AMENDED CONSOLI| DATED CLASS
ACTI ON COVPLAI NT OR OTHER COWPLAI NTS TO BRI NG A THI RD- PARTY
PAYOR CLAI M AT THAT TI ME.

WE DECI DED -- WE DECI DED THAT VWE WOULD SEE WHAT

OTHER COUNSEL STEPPED FORWARD W TH THOSE CLAI MS BECAUSE OF A
POTENTI AL | SSUE HAVI NG TO DO W TH PGSSI BLE CONFLI CT OF

I NTEREST. |'M NOT SAYI NG THERE WAS ONE, BUT WE THOUGHT THE
POTENTI ALI TY WAS THERE. WE DEFERRED BRI NG NG | T AS THE

PLAI NTI FF STEERI NG COW TTEE. THEN, WE TALKED TO THE
PENNSYLVANI A COUNSEL.

LATER -- | THI NK SOMVETI ME I N JUNE, JUNE 8TH, JCE

ARSHAWSKY BROUGHT A CLAIM  AND JCE ARSHAWBKY | S HERE - -

MR, ARSHAWSKY: GOOD MORNI NG, YOUR HONCR.

THE COURT: GOOD MORNI NG.

MR ZI MVERMAN:  -- FROM THE PROVOST UMPHREY FIRM I'N
BEAUMONT, TEXAS AND -- AMONG OTHER PLACES, ALBUQUERQUE, NEW
MEXI CO, WHERE JOE RESI DES.

AND MR, ARSHAWSKY BROUGHT A THI RD- PARTY PAYOR CLAI M

IN THE MDL. I N OTHER WORDS, | N FEDERAL COURT VENUE IN U. S.
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DI STRI CT COURT OF M NNESOTA.

I ALSO MET RECENTLY W TH MR ARSHAWSKY, BOTH

ACTUALLY, STEVE SCHWARTZ AND JOE ARSHAWBKY, | KNOW QUI TE WELL
FROM OTHER MATTERS. SO, WE HAVE HAD A WORKI NG RELATI ONSHI P
OVER THE YEARS. AND | HAVE CONSI DERED MYSELF ON GOOD TERMS
WTH THEM AND WE MET TO TALK

THE RESULT OF THAT, YOUR HONOR, IS AGREEMENT ON

ALMOST EVERYTHI NG THAT THEY -- THAT WE -- HOWWE SEE THE CASE
BETWEEN PLAI NTI FFS.

WE BELI EVE THAT MR. ARSHAWSKY'S CLAIM W LL BE

W TH N THE MDL, AND, OBVI OQUSLY, THE COORDI NATED AND

CONSOLI DATED AND WORKED THROUGH W TH THE MDL THROUGH THE
PLAI NTI FF STEERI NG COWM TTEE.

WE THI NK, PERHAPS, THAT MR. ARSHAWSKY SHOULD BE

APPO NTED TO A SUBCOW TTEE OF THE PSC OR A SUBCOWM TTEE
WHERE HE WLL BE I N CHARGE OF OR BE RESPONSI BLE FOR ALLOW NG
THE MEMBERS OF THE PSC AND UNDER THE DI RECTI ON OF THE
EXECUTI VE COMWM TTEE AND OF THE PSC TO HANDLE THE THI RD- PARTY
PAYOR | SSUES AS THEY OCCUR, |F THEY ARE DI FFERENT THAN THE
OTHER | SSUE.

AND VVE HAVE REACHED ALMOST AGREEMENT W TH MR

SCHWARTZ AND HI S GROUP W TH REGARD TO THEI R LI Al SON RCLE
BETWEEN PHI LADELPHI A ON THE THI RD- PARTY PAYCOR CLAI M5 AND THE
MDL. THERE IS A DIFFERENCE. | T HAS TO DO W TH ASSESSMENT.

" VE BEEN SPEAKI NG W TH MR. SCHWARTZ ABOUT THAT. AND WE HAVE
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AGREED TO CONTI NUE OUR DI SCUSSI ONS.

SO, THAT'S WHERE THIS I'S. | HAVE HAD DI SCUSSI ONS

W TH ADAM HOEFLICH ON THIS. | DON T BELI EVE SUSAN AND | OR
ANY OF THE OTHER COUNSEL HAVE DI SCUSSED I T. BUT | DI D SPEAK
W TH ADAM ABOUT IT. I T WAS BECAUSE | THOUGHT HE WAS GO NG TO
BE HERE. AND | UNDERSTAND HE HAS HAD A FAM LY ISSUE -- WTH
REGARD TO WHAT IS OCCURRING. AND THI' S HAS ALL BASI CALLY
OCCURRED I N THE LAST SEVERAL DAYS.

BUT MR ARSHAWSKY AND MR SCHWARTZ ARE HERE. |

BELI EVE THEY HAVE A MOTI ON PENDI NG FOR SOVE FORMAL

APPO NTMENTS OF SOME KI ND.

THE PSC HAS NOT TAKEN A FORVMAL POSITION ON I T

BECAUSE THE PAPERS WERE JUST FILED. BUT IF THE COURT WANTS
TO HEAR FROM THEM NOW - -

THE COURT: | HAVE ASKED THEM TO COME. AND | WOULD

LI KE TO HEAR FROM THEM

MR ZI MVERVAN:  OKAY. AND | BELIEVE | HAVE

REPRESENTED EVERYTHI NG CORRECTLY. | F | HAVE NOT, | KNOW
THESE GENTLEMEN W LL CORRECT ME.

MR, ARSHAWSKY: GOOD MORNI NG, YOUR HONCR.

THE COURT: GOOD MORNI NG.

MR, ARSHAWSBKY: JOSEPH ARSHAWSKY FROM PROVOST

UVMPHREY, LLP. WE REPRESENT THE PLAI NTI FF ALLI ED SERVI CES

DI VI SI ON AND VWELFARE FUND, WHICH IS THE UNI ON VELFARE FUND

AND THI RD- PARTY PAYER, THAT BROUGHT CLAIMS PRI MARILY ON



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

44

ECONOM C | SSUES AS OPPOSED TO THE PERSONAL | NJURY | SSUES.

BUT | T DOVETAILS WELL W TH THE ECONOM C CLASS THAT' S BEI NG
SOQUGHT AS A REFUND CLASS BY THE PLAI NTI FFS' COWM TTEE.

VE FI LED A MOTI ON ALONG W TH OUR COMPLAI NT ON JUNE

10TH FOR APPO NTMENT AS LEAD COUNSEL FOR THI RD- PARTY PAYERS,
RECOGNI ZI NG THAT THERE ARE SOVE DI STI NCT | NTERESTS BETVEEEN
THI RD- PARTY PAYERS AND CONSUMERS -- NOT NECESSARI LY

CONFLI CTI NG, BUT DI STINCT. AND THEN THERE IS ALSO A COMBI NED
| NTEREST.

AND I T'S OUR I NTEREST I N WORKI NG W TH THE EXI STI NG

LEADERSHI P STRUCTURE I N A MANNER THAT IS COMFORTABLE FOR
EVERYONE, SO THAT WHETHER | T' S DESI GNATED AS A SUBCOWM TTEE
OF THE PSC, OF WHI CH VWE ARE RESPONSI BLE FOR THI RD- PARTY
PAYERS W THI N THAT GROUP, OR AS A SEPARATE PARALLEL ENTITY TO
THE PSC, VE WOULD | NTEND TO WORK FULLY W TH THEM YOUR

HONOR.

THE COURT: THANK YQOU.

MR, CHESLEY: | THI NK, YOUR HONOR, AT MR

ZI MVERVAN' S REQUEST, HE HAS ASKED ME TO JUST ADD ONE PO NT.
THE COURT: YOU MAY.

MR. CHESLEY: THE REASON | T WOULD APPEAR THAT THERE

COULD BE, IT LOOKS LI KE, THAT THERE COULD BE FOOT DRAGG NG I S
THAT WE ARE ENTERI NG, | BELIEVE, A NEW-- | MEAN, | LIKENIT
TO THE VERI LAW | SSUE, YOUR HONOR.

THE PAST HI STORY WAS PLAI NTI FFS FOUGHT DEFENDANTS.
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SETTLED OR TRI ED CASES. AND THEN THOUGHT THAT -- AND THEN
FOUGHT THE THI RD- PARTY PAYOR AND ENDED UP | NTO A THI RD SET OF
BATTLES.

THE NEW TREND, HOPEFULLY, |S THERE'S A RECOGNI TI ON

THAT THE THI RD- PARTY PAYERS DO HAVE RI GHTS. SO, THAT'S A
GREAT ADM SSI ON.  SOVETHI NG THAT HAS NOT HAPPENED | N A LONG,
LONG TI ME.

WE HAVE BEEN MOVI NG EVOLUTI ONARI LY TOWARDS THAT.

THE LAST ONE WVE DID WAS IN SULZER. OUR INTENTION IS TO PUT
I T OUT THERE AND MAKE I T AN | SSUE SO THAT | F AND VWHEN VE
RESOLVE W TH THE DEFENDANTS, EI THER BY SETTLEMENT OR TRI AL,
THERE W LL BE A PROCESS TO HANDLE THE THI RD- PARTY CLAI MANTS.
WHAT COWPLI CATES THE | SSUE, YOUR HONOR, | S THAT

SI NCE WVE DO HAVE A DRUG THAT WAS USED BY MAYBE AN OLDER
POPULATI ON, VE MAY HAVE HI CKVA PROBLEMS, WHICH | S MEDI CARE - -
MEDI CARE AND MEDI CAI D, BUT, PRI MARILY, MEDI CARE.

THEY USUALLY DON T PLAY AS WELL I N THE SANDBOX AS

THE PRI VATE | NSURERS. WE WANT TO WORK W TH THE PRI VATE

I NSURERS AS VE DID IN SULZER. AND THIS IS A NEW TREND AND A
MOVEMENT | N THE RI GHT DI RECTI ON SO THAT I T G VES AN ABILITY
OF THE DEFENDANT TO GET A PIECE OF M ND AS WELL. BECAUSE
MANY OF THESE PRI VATE | NSURER CONTRACTS, AND, PARTI CULARLY,
H CKVA -- HI CKVA HAS THE RI GHT TO FOLLOW THE MONEY WHEREVER
THEY W SH, [ NCLUDI NG PLAI NTI FFS' LAWYERS, DEFENDANTS'

WHEREVER THE -- AND CLAI MANTS.
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SO, WHAT A DEFENDANT WANTS AT THE END OF THE DAY,

WHETHER BY ElI THER TRI AL OR SETTLEMENT, IS TOTAL RESOLUTI ON.
AND | N THE PAST HI STORY, WE HAVE MADE A M STAKE BECAUSE VE
HAVE CREATED AN | MPEDI MENT TO FI NAL RESOLUTI ON OF CASES BY
DELAYI NG THE | NEVI TABLE AND PUTTI NG OUR HEAD | N THE SAND.
WHAT VE WANT TO DO IS VVE WANT TO WORK -- AND |

THINK I T'S VERY | MPORTANT THAT THESE TWO GENTLEMEN ARE HERE
TODAY BECAUSE THAT SHOWS THAT WE -- WE DO WANT TO WORK.  AND
VE WANT TO WORK ON A NATIONAL BASIS. WMORKING I T OQUT IN
PENNSYLVANI A OR | N CALI FORNI A DOESN' T RESOLVE THESE | NSURANCE
COVPANI ES THAT HAD CLAI M5 | N | NDI ANA.

SO, VE WANT TO WORK TOWARDS | T, BUT VWVE WANT TO GO A

LI TTLE SLOALY. AND WE MAY COVE TO THE COURT FOR SOME

GUI DANCE AND ADVI CE BECAUSE, CANDI DLY, WE WANT TO MAKE SURE
THAT WE' RE NOT HAVI NG CONFLI CTS. AND I T GOES LIKE THI S.

IF VE MAKE I T TOO EASY FOR THE PAYER, OUR CLAI MANTS

CAN SAY, WELL, WAIT A MNUTE. YOU KNOW WHY ARE YOU HELPI NG
THE PAYOR COVE AND TAKE SOVE MONEY BACK FROM ME. SO, THESE
ARE SOVE TOUCHY | SSUES THAT WE HAVE TO WORK TOWARDS SO THAT
WE DON' T | MPACT -- AND WHI LE WE DON' T HAVE A CLASS, THERE ARE
CLASS ACTI ONS PENDING. SO, THERE IS A PUTATIVE CLASS. AND
IF VE DON'T HAVE A CLASS, WE STILL HAVE CLAI MANTS WE ARE
REPRESENTI NG.  AND VEE HAVE A, YOU KNOW A -- FRANKLY, IT'S
NOT A BRIGHT LINE IN THE -- IN THE SUN. THERE' S NOT A BRI GHT

LINE AS TO THE RI GHT WAY TO GO. AND THAT'S WHY WE ARE
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WORKI NG OUR WAY THROUGH I T.

AND |'M SORRY I N TAKING THI'S MUCH TI ME. BUT |

THI NK THAT' S A LOG CAL EXPLANATI ON AS TO WHERE WE ARE GO NG
AND VHAT VEE WOULD LI KE TO DG

THE COURT: ALL RI GHT.

MR. SCHWARTZ.

MR, SCHWARTZ: THANK YOU, YOUR HONOR.

AS MR ZI MVERVAN MENTI ONED, | REPRESENT SEVERAL

LARGE UNI ONS BASED | N PHI LADELPHI A° AND PENNSYLVANI A WHO HAVE
BEEN PROSECUTI NG SI NCE THE SUMMER OF 2001 THE THI RD- PARTY
PAYOR CLAI M5. THEY VERE FI LED AS NATI ONAL CLASS ACTIONS I N
THE PHI LADELPH A COMMERCE COURT.

MR. ARSHAWSKY FILED A CASE IN THI S MDL PROCEEDI NG,

AND VE SUPPORT HI S EFFORTS TO BECOVE APPO NTED EI THER LEAD
COUNSEL FOR THI RD- PARTY PAYCORS, OR IF IT'S GO NG TO BE A
UBCOW TTEE, THAT CAN BE WORKED OUT IN THI' S MDL.

BECAUSE WE ARE | NVOLVED | N THE PENNSYLVANI A

LI TI GATI ON, BECAUSE WE AGREE THAT SOME DEGREE OF COORDI NATI ON
I'S APPROPRI ATE AS EXPRESSED BY YOUR HONOR I N THE NEW ORLEANS
CONFERENCE, FOR EXAMPLE.

WE' VE HAD DI SCUSSI ONS W TH MR, ZI MVERMAN AND W TH

MR, ARSHAWSKY. AND WHAT WE PROPOSE IS THAT MY GROUP BE
APPO NTED A LI Al SON BETWEEN THE PENNSYLVANI A THI RD- PARTY
PAYORS AND THE MDL THI RD- PARTY PAYORS SO WE CAN AS BEST VE

CAN COCRDI NATE THE LI TI GATI ON SO WE CAN ACHI EVE ALL OF THE
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ECONOM ES AND AVO D THE | NCONVENI ENCE | N JUDI Cl AL ECONOMY TO

THE EXTENT I T'S POSSI BLE.

AND VEE THI NK THAT APPO NTMENT W LL

GO A LONG WAY | N ADVANCI NG THOSE GOALS.

THE ONE | SSUE THAT WE HAVEN T FULLY WORKED OUT, AND

I THI NK THAT' S SOMVETHI NG WE' LL JUST CONTI NUE TO TRY TO WORK

OUT. AND IF VE CAN T, WE'LL BRING IT BACK TO THE COURT -- IS

HOW WE DEAL W TH THE ASSESSMENT | SSUE. AND, HOPEFULLY, WE'LL

RESOLVE | T AMONGST OURSELVES.

RESOLUTI ON ACCEPTABLE.

THE COURT: MR

ZI MVERMAN, CAN |

AND THE COURT W LL FIND THAT

HAVE A PROPOSED

ORDER ON MY DESK IN TWO WEEKS DEALI NG W TH THI S | SSUE.

MR, ZI MVERMAN:

YES, SIR

THE COURT: AND WE W LL BE IN PH LADELPH A I N

SEPTEMBER, SO

MR. SCHWARTZ:

| LOOK FORWARD TO YOUR HONOR

COM NG. AND IF THERE I'S ANYTHING | CAN DO TO FACI LI TATE THAT

TRIP, I'LL BE MORE THAN HAPPY TO.

THE COURT: | F YOU CAN TOP CALI FORNI A, THAT WOULD

BE HELPFUL.

MR. SIPKINS: MAY |

HONOR?

THE COURT: YOU MAY.

MR. CHESLEY: -

MR. SCHWARTZ:

COCKTAI L PARTY.

BE HEARD ON THI S | SSUE, YOUR

- TOPPI NG CALI FORNI A - -

I"LL GET FULL DETAILS OF THE

" LL SEE WHAT |

CAN DO.
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MR, SIPKINS: THANK YOU, YOUR HONCR

PETER SI PKI NS ADDRESSI NG THI S | SSUE ON BEHALF OF

THE DEFENDANTS.

YOUR HONCR, UNTIL THI'S MORNI NG, | THOUGHT THAT THI S

| SSUE WAS GO NG TO BE A NONI SSUE. THE JO NT REPORT WAS FI LED
ON TUESDAY W TH YOU -- REPORTS THAT I T'S PREMATURE FOR THE
PARTI ES TO TAKE PCSI TI ONS ON THESE LAWSUI TS. AND ON THI S
PARTI CULAR ASPECT OF THE AGENDA, | HAD HEARD NOTHI NG

DI FFERENT THAN THAT FROM THE PLAI NTI FFS. SO, | ASSUMED THI S
WOULD NOT BE I N I SSUE.

BUT, I N FACT, THE DEFENDANTS, | THI NK, ARE TAKING A

PGSI TI ON SOVEWHAT DI FFERENT FROM THAT ADVANCED BY THE PARTI ES
YOU VE HEARD FROM ALREADY THI S MORNI NG

AND THE REASON | AM TAKING A DI FFERENT POSI TION | S

AS FOLLOWG: WE THINK NOT ONLY ARE THE MOTI ONS NOT TI MELY AND
RI PE FOR DECI SI ON YET SI NCE THE MOTI ON BY MR. SCHWARTZ WAS
ONLY FILED ON TUESDAY, BUT BECAUSE THE CLAI MS OF MR
ARSHAWEKY AND MR. SCHWARTZ REPRESENT ONLY THE TIP OF THE

| CEBERG. AND VWE THINK | T WOULD BE | NAPPROPRI ATE FOR THE
COURT TO APPO NT LEAD COUNSEL ON BEHALF OF THE THI RD- PARTY
PAYOR CLAI MANTS UNTI L THE COURT HAS G VEN ADEQUATE NOTI CE FOR
OTHER PARTIES TO JO N AND BE HEARD VWHO HAVE SI M LAR CLAI MS.
FOR EXAMPLE, YOUR HONOR, MAJOR | NSURANCE COVPANI ES,

LI KE BLUE CROSS, BLUE SHI ELD, AETNA, AND OTHERS ARE PURSUI NG

THI RD- PARTY CLAI MS AGAI NST BAYER -- THI RD- PARTY CLAI M5
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ESSENTI ALLY RELATED TO THE COST OF THE MEDI CATI ON.

AND, THEREFORE, WE WOULD -- WE WOULD BE SCLVI NG A

M NOR PROBLEM | THI NK, W THOUT ATTEMPTI NG TO DEN GRATE

El THER THE CLAIM5S OF MR. SCHWARTZ OR MR. ARSHAWSKY, AND LEAVE
A NUMBER OF PEOPLE OQUTSIDE THE TENT. AND I TH NK THE COURT
WOULD PREFER TO HAVE EVERYBODY I NSIDE -- | NSIDE THE TENT.
AND, THEREFORE, |'D SUGGEST THAT RATHER THAN DECI DE

THE | SSUE TODAY OR TWO WEEKS FROM NOW THAT I T M GHT BE MORE
APPROPRI ATE TO HAVE THI' S | SSUE FULLY DECI DED AND BRI EFED AND
DECI DED I N A PHI LADELPHI A HEARI NG | N SEPTEMBER.

THE COURT: MR, SCHWARTZ.

MR. CHESLEY: YOUR HONCR - -

MR, SCHWARTZ: |F | MAY JUST BE HEARD BRI EFLY ON

THE | SSUE THAT WAS BROUGHT UP.

WE FI LED OUR CASE I N SEPTEMBER OF 2001. THE

PENNSYLVANI A COURT DI D APPO NT US AS LEAD COUNSEL I N
PENNSYLVANI A.

THI'S LITIGATION IS VELL- KNOAN TO EVERYONE. AND |

THI NK THERE COMES A PO NT IN TI ME WVHEN PEOPLE WHO WANT TO
PARTI Cl PATE HAVE TO START PARTI Cl PATING. SO, | JUST DON T
WANT ANY LONG DELAY FOR PEOPLE WHO MAY DECI DE TO COME I N
BECAUSE THEY THI NK THEY MAY WANT TO DO SOVETHI NG

THE BLUES AND ALL THE OTHERS, SUCH AS AETNA, THEY

ALL KNOW ABOUT THI' S LI TIGATION. AND I F THEY WANTED TO COME

IN, I THI NK THEY WOULD HAVE BEEN I N THI S LI TI GATI ON ALREADY.
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AND | F YOUR HONOR IS GO NG TO HAVE DELAY ON THI S

| SSUE, WE WOULD JUST LI KE TO HAVE SOMVE TI MEFRAME SO WE CAN
GET OUR APPO NTMENT WHERE THERE | S NOT SOME OPEN- ENDED TI ME
TO GET TH S | SSUE RESCOLVED.

THE COURT: WHAT HAPPENED | N PHI LADELPHI A? DI D

BLUE CROSS/ BLUE SHI ELD COVE I N THERE? OR AETNA? OR ANY OF
THE OTHERS?

MR. SCHWARTZ: NO. TO MY KNOW.EDGE, BESI DES MY

CASES AND MR. ARSHAWBKY'S CASE, | DON T BELI EVE THERE IS

ANOTHER THI RD- PARTY PAYOR CASE THAT' S BEEN FI LED SEEKI NG
CLASS STATUS ANYWHERE I N THE COUNTRY. |IF | AM VWRONG ABOUT
THAT, SOMEONE W LL TELL ME

AND THE BLUES DI D NOT COME | NTO THE PENNSYLVANI A

LI TI GATI ON SEEKI NG CLASS STATUS ON THE THI RD- PARTY PAYCOR END
OR ANY OTHER END, TO My KNOW.EDGE.

MR. CHESLEY: YOUR HONCOR, IF | MAY BE HEARD FOR A
MOVENT.

SELDOM DO YOU HEAR ME STRADDLE A FENCE. THAT'S
SOVETHI NG |'' VE GOT TO LEARN TO DO SQOVETI ME.

I HAPPEN TO AGREE W TH BOTH MR, SI PKIN AND MR
SCHWARTZ. AND | HAVE HEARD FROM COUNSEL FROM AETNA I N

CLEVELAND. THE PROBLEM THAT MR SIPKIN IS RAISING I S A

CONCERN THAT | MENTIONED TO MR. SCHWARTZ ON THE PHONE. AND |

JUST WANT TO ELUCI DATE ON I T.

THERE ARE TWO KI NDS OF THI RD- PARTY PAYMENT. THE
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ONE THAT MR SCHWARTZ HAS | S REALLY THE SMALLEST OF THE PI ECE
OF THE PUZZLE. AND THAT'S THE COST OF THE DRUG

WE HAVE A LOT OF PEOPLE THAT HAVE HAD

HOSPI TALI ZATI ONS AND HAVE HAD SERIOQUS | NJURIES IN WHI CH THEI R
THI RD- PARTY PAYOR HAS PAID CLAIMS. AND, THEREFORE, |'M NOT
READY TO ADM T TO A CLASS FOR THE DRUG PI ECE AT THI S JUNCTURE
UNTI L WE GET THE LAY OF THE LAND.

| BELI EVE THAT MR SCHWARTZ AND MR. ARSHAWSBKY' S

CLAIMIS A VALID CLAIM  AND I T HAS TO BE DEALT WTH. BUT |
BELI EVE THAT MR. SIPKINS IS RI GHT, THAT I T HAS TO BE LATER
BECAUSE THERE | S THI S BI G CLAIM OUT THERE.

FOR EXAMPLE, WHEN | WAS TALKI NG ABOUT HI CKVA

BEFORE, | DOUBT VERY MUCH THAT HI CKVA WLL COMVE IN FOR A

CLAI M FOR REI MBURSEMENT OF THE COST OF THE MEDICINE. | JUST
DON'T SEE THEM BUT THEY WOULD MAKE THAT AS A SI DE | SSUE OR
A COLLATERAL | SSUE WHEN THEY COME I N TO MAKE CLAI MS, SAY, FOR
HOSPI TAL AND MEDI CAL PAYMENT FOR PATI ENTS OVER 65 YEARS OF
AGE.

AND, SO, ALL I WANT TO DO IS ALERT THE COURT THAT

MR. SI PKINS DOES RAI SE A VALID PO NT. SO DOES MR

SCHWARTZ. AND THAT' S WHY WHEN | WAS G VI NG THE HI STORI CAL
PERSPECTI VE, THE PLAI NTI FFS ARE READY, W LLI NG AND ABLE TO
DEAL W TH BOTH SI DES OF THI S.

BUT MR SIPKINS IS CORRECT. IT IS THE TIP OF THE

| CEBERG BECAUSE THE REAL LARGE MONI ES TO THI RD- PARTY PAYORS
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ARE GO NG TO BE I N THE HOSPI TAL AND MEDI CAL EXPENSES AS
OPPOGSED TO THE COST OF THE DRUG

THANK YOU, YOUR HONOR.

THE COURT:  COUNSEL.

MR, ARSHAWBKY: YOUR HONOR, I F I MAY BRI EFLY, OUR

MOTI ON WAS FI LED ALONG W TH OUR COVPLAI NT ON JUNE 10TH. AND

THERE HAS BEEN NO OPPOSI TI ON.

WE ARE AWARE FROM SPEAKI NG W TH OTHER COUNSEL FOR

THI RD- PARTY PAYORS -- WE HAVE BEEN COUNSEL FOR THI RD- PARTY

PAYORS | N SOME OTHER CASES AND RELATED CASES. AND THEY' RE

AWARE OF THE BAYCOL LI TIGATION. THEY HAVE NOT STEPPED

FORWARD AND FI LED CLAI MS.

WE ARE SEEKI NG A STRUCTURE | N ACCORDANCE W TH THE

MANUAL FOR COWVPLEX LI Tl GATI ON THAT THERE BE A STRUCTURE

APPO NTED EARLY ON -- MJCH AS THI S COURT APPO NTED | N THE

BEG NNI NG OF THE CASE -- A STRUCTURE FOR THE | NDI VI DUAL

PLAI NTI FF CONSUMERS.

TO THE EXTENT THAT AT A LATER PO NT COVPANI ES LI KE

SI GNA, AETNA, OR THE BLUE CROSSES EMERGE -- AND, |IN FACT, VE

HAVE BEEN TALKI NG W TH COUNSEL REPRESENTI NG ONE BLUE CROSS

ENTITY IN TERMS OF WORKI NG WTH US -- THAT WE WOULD WORK W TH

THEM TO WORK TOWARDS A COVMON GOAL OF COORDI NATI NG THE

THI RD- PARTY PAYOR EFFORTS IN THI S CASE SHOULD THEY W SH TO

STEP FORWARD AND DO SO AT THI S PO NT.

THE PO NT THAT MR CHESLEY MADE AT THE START OF



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

54

THESE PROCEEDI NGS | S A VALID ONE. I N AN ANTI TRUST DRUG CASE
THAT SEVERAL COUNSEL HERE HAVE BEEN | NVOLVED W TH, THE
SYNTHRO D MATTER, THERE WAS A CASE SEVERAL YEARS BACK WHERE
THE CONSUMERS ENTERED | NTO A GLOBAL SETTLEMENT. AND AT THAT
STAGE, THE THI RD- PARTY PAYORS CAME IN TO PROTEST THAT THEIR
CLAI M5 VERE BEI NG RELEASED BY THE SCOPE OF THE RELEASE.

I THI NK THERE' S BEEN SOVE UNDERSTANDI NG SI NCE THEN

FROM BOTH SI DES OF THE TABLE THAT I T'S | MPORTANT TO HAVE ALL
THE | NTEREST AT THE TABLE SOVEWHERE EARLY ON THAT THI S MOTI ON
I S DESI GNED TO FACI LI TATE THAT.

THANK YOU.

THE COURT: ANYTHI NG FURTHER, MR. SI PKI NS?

MR, SIPKINS: JUST VERY BRI EFLY, YOUR HONOR. |

THOUGHT | HAD MADE I T CLEAR, BUT, PERHAPS, | DIDN T.

WE' RE NOT ASKI NG FOR AN | NORDI NATE DELAY HERE. ALL

| AM SUGGESTI NG IS THAT VE WAI T UNTIL THE NEXT STATUS
CONFERENCE AND G VE AN OPPORTUNI TY TO THOSE LARGER

THI RD- PARTY PAYORS WHO HAD CLAIMS TO COVE | N AND BE HEARD.
THAT' S ALL.

THE COURT: ANY OBJECTIONS TO THAT, MR ZI MVERMAN?

MR, ZI MVERMAN:  NO. | DON' T HAVE ANY OBJECTION TO

THAT, YOUR HONOR. BUT | DO -- | DO THI NK THAT A CERTAIN
OPPORTUNI TY AND THE KNOW.EDGE IS OUT THERE. AND | HAVE SEEN
MR, SCHWARTZ AND MR ARSHAWSKY VI GOROUSLY REPRESENTI NG THESE

| NTERESTS I N COM NG FORWARD. AND | THI NK THAT I N SOVE WAYS
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SPEAKS VOLUME -- VOLUMES ABOUT THEI R BONA FI DES.

BUT | HAVE NO PROBLEM I N WAI TING A LI TTLE BIT,

RECOGNI ZI NG THAT STEVE SCHWARTZ AND JOE ARSHAWBKY WERE

PRI MARY MOVERS IN THI'S. AND |I'M SURE THE COURT W LL TAKE
THAT | NTO CONSI DERATI ON.  AND WE CAN HAVE THI S RESCLVED AT
THE SEPTEMBER CONFERENCE | N PHI LADELPHI A.

BUT | DO THI NK THE | MPORTANT PO NT | S WHAT WAS STAN

SAID, AND | THINK JCE ARTI CULATED AGAI N AS VELL, IS THAT
BRI NG NG THEM NOW | T WAS MYy GOAL BECAUSE VE WANT -- WE WERE
TRYING TO DO THI S BY LEARNI NG FROM ALL THE THI NGS THAT HAVE
HAPPENED | N THE PAST. BY WAITING | TH NK WE DON' T DO
OURSELVES ANY SERVICE. AND BY BRING NG I T I N EARLY, GETTI NG
| T UPFRONT AND TO THE LI GHT OF DAY, | THINK WVE WLL DO THE
MDL AND EVERYONE | N THE COUNTRY WHO HAS LI Tl GATI ON | NVOLVED
IN THE MDL, VVE WLL DO A BETTER SERVI CE TO THE GENERAL

LI TI GATI ON.

THE COURT: YOU CAN STILL GET A PROPOSED ORDER TO

ME TWO WEEKS, SO | CAN LOCK AT IT. WE LL PUT THHS ON MY
CALENDAR FOR THE SEPTEMBER MEETI NG | N PHI LADELPHI A.

MR, ZI MVERMAN:  THANK YOU.

THE COURT: AND YOU CAN CONTI NUE WORKI NG W TH

COUNSEL TO WRAP THIS UP. MORE THAN LI KELY, NO ONE ELSE IS
GO NG TO BE COM NG | N AT THI'S PO NT.

MR ZI MVERMAN:  VERY GOOD.

THANK YOU, YOUR HONOR.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

56

THE COURT: LET'S MOVE ON.

MR, ZI MVERVAN:  THE NEXT | TEM ON CALENDAR, 8, THE

| NTERNATI ONAL COORDI NATI ON.

AS THE COURT KNOW5, A REPORT WAS FI LED BY

PLAI NTI FFS' REPORT AND REQUEST FOR CANADI AN CLASS ACTI ON
COORDI NATI ON.

| WOULD LI KE TO HAVE ELI ZABETH CABRASER BRI NG US UP

TO DATE ON THE | NTERNATI ONAL COORDI NATI ON EFFORT. AND THE
DEFENDANTS HAVE A POSI TI ON QUI TE ADVERSE TO | NTERNATI ONAL
COORDI NATI ON, BUT | THI NK MS. CABRASER CAN BRING US UP TO
DATE ON WHEN THI S IS AND WHAT' S OUR PGSI TI ON.

THANK YOU.

M5. CABRASER: GOOD MORNI NG, YOUR HONOR.

THE COURT: GOOD MORNI NG.

M5. CABRASER: THE ASPECTS OF | NTERNATI ONAL

COORDI NATION | CAN SPEAK TO IS THE REQUEST THAT WAS MADE BY
THE RASHOND DENOVA FI RM ON BEHALF OF PLAI NTI FFS' COUNSEL | N
THE PROPOSED CLASS ACTI ONS THAT ARE ON FI LE I N THE CANADI AN
COURTS.

AS YOUR HONOR | S AWARE FROM THE REPORT THAT VE

FORWARDED TO YOU AND TO DEFENDANTS EARLY I N JUNE, THERE ARE
SEVERAL CLASS ACTIONS ON FILE. THE PLAI NTI FFS' COUNSEL HAD

| NFORMALLY AGREED TO COCRDI NATE -- AND | THI NK PROBABLY

CLOSER TO COOPERATE THAN COORDI NATE SINCE | T'S | NFORVAL. THE

RASHOND DENOVA FIRM IS THE | NFORVAL SPOKESPERSON FOR THAT
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GROUP VI S-A-VIS THE REQUEST FOR COORDI NATI ON OF DI SCOVERI ES
WTH TH S COURT.

OBVI QUSLY, THE EXTENT TO WHI CH DOCUMENTS I N

DEPGOSI TI ON TESTI MONY AND OTHER EVI DENCE WOULD BE ULTI MATELY
ADM SSI BLE | N CANADI AN TRI ALS W LL BE THE PROVI NCE OF THE
CANADI AN COURTS THAT ARE PRESI DI NG OVER THOSE CASES.
NONETHELESS, THE TREND HAS BEEN | N CASES WHERE THE

SAME PRODUCTS WERE SOLD AND MARKETED BOTH | N CANADA AND THE

U S. FOR THERE TO BE SOME DEGREE, AT LEAST, | NFORMAL

COOPERATI ON I N DI SCOVERY BETWEEN THE COURT SYSTEMS I N THE TWO

COUNTRI ES W TH THE OBVI OUS GOAL COF REDUCI NG DUPLI CATI ON OF
EFFORT AND COSTS TO SAME DEFENDANTS AND SOVETI MES EVEN THE
SAME | NSURERS.

SPECI FI CALLY, CANADI AN COUNSEL HAVE ASKED AT THI S

PO NT FOR CONSI DERATI ON OF TWO TYPES OF ACCESS. THE FIRST IS

SI MPLY ACCESS TO THE VERI LAW SYSTEM  CANADI AN COUNSEL HAD
ACCESS TO THI S COURT' S ORDERS NOW THROUGH THE COURT VEBSI TE
OF WHI CH THEY ARE AWARE AS ARE THE CANADI AN COURTS.
ACCESS TO VERI LAW WOULD PROVI DE MUCH QUI CKER ACCESS
OF NOT ONLY TO COURT ORDERS AND TRANSCRI PTS OF HEARI NGS AND

CONFERENCES, BUT TO THE BRI EFS AND PLEADI NGS THAT ARE BEI NG

FILED IN THE MDL CASES. AND AS FAR AS THE MDL PLAI NTI FFS ARE

CONCERNED, WE SEE NO REASON WHY THAT SHOULD NOT BE
ACCOMVIODATED.

THE SECOND ASPECT OF THI S REQUEST IS FOR ACCESS TO
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THE DEPOSI TORY ON ESSENTI ALLY THE SAME TERMS AND CONDI TI ONS
THAT MDL PLAI NTI FFS' COUNSEL HAVE ACCESS TO THE DEPOCSI TORY - -
AGAI'N, | N RECOGNI TION OF THE FACT THAT MANY OF THE DOCUMENTS
W LL BE COMVON.

THI'S DOES NOT ELI M NATE THE NEED TO CONDUCT

DI SCOVERI ES | N CANADA. THERE MAY BE SOVE DOCUMENTS AND SOMVE
| NFORMVATI ON THAT | S SPECI FI C AND PERHAPS UNI QUE TO THE
MARKETI NG SALE OF THE PRODUCT | N CANADA. ULTI MATELY, WE ON
THE MDL SI DE WOULD LI KE TO HAVE ACCESS TO THE CANADI AN

DI SCOVERI ES AS WELL. THAT WOULD TAKE AN ORDER OF THI S COURT
AND ORDERS BY THE CANANDI AN TRI AL JUDGES TO EFFECTUATE.

AND, OBVI OUSLY, THE DEFENDANTS WOULD NEED TO BE

HEARD W TH RESPECT TO THEI R CONCERNS ABOUT PRI VI LEGE,
ENFORCEABI LI TY OF PROTECTI VE ORDERS, ET CETERA.

WE ARE NOT ASKI NG THE COURT TO DECI DE THI S TODAY.

WE ARE SI MPLY G VI NG AN UPDATE ON THE STATUS.

THIS IS NOT W THOUT PRECEDENT, AS THE REPORT

CANADI AN COUNSEL SUBM TTED TO YOU | NDI CATES. AND | THI NK ONE
OF THE EXHI BI TS TO THAT LETTER REPORT WAS AN ORDER BY ONE OF
THE CANADI AN JUDGES | N TORONTO EFFECTUATI NG DI SCOVERY SHARI NG
W TH AN AMERI CAN MDL.

THERE HAS BEEN COORDI NATI ON W TH RESPECT TO ACCESS

TO DOCUMENTS I N THE DI ET DRUGS MDL. THAT COORDI NATI ON CAME
RATHER LATE IN THE AMERI CAN MDL PROCEEDI NGS BECAUSE THE

CANADI AN CLASS ACTI ON, THE W LSON VERSUS SERBI A CASE WAS
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BEHI ND THE AMERI CAN PROCEEDI NGS. | N FACT, THE CANADI AN CLASS
ACTI ON WAS CERTI FIED. | T WAS CONFI RMED ON APPEAL. MORE
RECENTLY, CANADA'S HI GH COURT CONFI RMED THE CANADA- W DE

CERTI FI CATI ON OF THAT CLASS. AND THAT CASE | S NOW PROCEEDI NG
TO TRIAL I N SEPTEMBER OF THI' S YEAR AS AN | NJURY CLASS

ACTI ON.

I NTERESTI NGLY, | N THAT CASE, BECAUSE OF THE

STRUCTURE OF THE CANADI AN HEALTH CARE SYSTEM WHAT WE WOULD
HAVE AS PRI VATE THI RD- PARTY PAYORS I N THI S COUNTRY, CANADA
HAS BY VIRTUE OF | TS PROVI NCI AL HEALTH M NI STRI ES, WHO PAY
FOR THE TYPE OF HEALTH- CARE COSTS THAT UNI ON FUNDS OR

I NSURERS PAY IN THI'S COUNTRY. SO, I N THE CANADI AN DI ET DRUG
PROCEEDI NGS, THE HEALTH M NI STRI ES OF THE PROVI NCES ARE
ENGAGED AS PLAI NTI FFS AND ARE PURSUI NG CLAI MS FOR

REI MBURSEMENT OF THEI R COSTS ALONGSI DE THE PLAI NTI FFS WHO ARE
MEMBERS OF THE CERTI FI ED CLASS.

SO, THERE ARE DEFI NI TELY SOVE PARALLELS BETWVEEN

WHAT WOULD OCCUR | N A CANADI AN DRUG- RELATED TORT PROCEEDI NG
AND VWHAT W LL BE OCCURRI NG BOTH I N THE MDL HERE AND I N THE
COORDI NATED STATE COURT ACTI ONS.

TS OQUR PCSI TI ON THAT SUBJECT TO WORKI NG OUT THE

MYRI AD DETAI LS, AND SUBJECT TO HAVI NG DUE REGARD AND CONCERN
FOR THE REAL | NTEREST THAT DEFENDANTS HAVE W TH RESPECT TO

DI SCOVERI ES, I N PRI NCI PLE, THERE SHOULD BE NO OBJECTI ON TO AT

LEAST MAKI NG THE EFFORT TO WORK OUT A PROTOCOL FOR
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COORDI NATI ON OF DI SCOVERY SUCH THAT CANADI AN COUNSEL WOULD
HAVE ACCESS TO DEPOCSI TORY MATERI ALS AND AN APPROPRI ATE
PROTECTI VE ORDER SUCH THAT THEY WOULD HAVE ACCESS TO

DEPGOSI TI ON TRANSCRI PTS AND, PERHAPS, TO PARTI CI PATI ON I N
DEPGOSI TI ONS AS VAELL.

THE DECI SI ON, ULTI MATELY, AS TO THE ADM SSI BI LI TY

FOR TRI AL PURPOSES OF SUCH EVI DENCE WOULD BE W THI N THE

PROVI NCE OF THE CANADI AN COURTS. I T'S BEEN MY EXPERI ENCE | N
THE DI ET DRUGS CASES SINCE | SERVED AS ONE OF THE PLAI NTI FFS'
COUNSEL I N THE W LSON VERSUS SERBI A CASE THAT'S GO NG TO

TRI AL, THAT ULTI MATELY DOCUMENTS THAT ARE ADM SSI BLE I N THE
U S. ARE ADM SSI BLE I N CANADA. DOCUMENTS THAT WOULD NOT BE
ADM SSI BLE AS PRI VI LEGED OR OTHERW SE PROTECTED I N THE U. S.
ARE SI M LARLY PROTECTED | N CANADA.

SO, THERE WLL NOT BE A TRUE CONFLICT, | DON T

THI NK, W TH RESPECT TO SCOPE OF ALLOWED DI SCOVERI ES AND

ADM SSI BLE FOR TRIAL -- ADM SSIBILITY FOR TRI AL PURPOSES.

THE ULTI MATE PROTECTI ON FOR THE PARTIES, OF COURSE, |S THAT
THI'S COURT W LL ALWAYS BE MAKI NG DECI SI ONS ABOUT DOCUMENTS | N
DI SCOVERY FOR THESE PROCEEDI NGS. THE CANADI AN COURTS WOULD
HAVE THE ULTI MATE SAY W TH RESPECT TO THE USE OF DOCUMENTS I N
DI SCOVERY | N CANADA.

BUT IN TERM5S OF THE ONGO NG PRQIECT OF COLLECTI NG

MATERI ALS, REQUESTI NG DOCUMENTS, REVI EW NG DOCUMENTS, CODI NG

DOCUMENTS, AND TAKI NG DEPCSI TI ON, THERE | S NO REASON TO
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COVPLETELY REPLI CATE THAT PROCESS BETWEEN THE FEDERAL AND
STATE COURTS HERE IN THI S COUNTRY AND THE COURT SYSTEM I N
CANADA. AND THAT'S JUST SOMETHI NG THAT WE SUBM T TO THE
COURT AT THIS TIME FOR I TS ONGO NG CONSI DERATI ON.
THERE MAY BE CLASS CERTI FI CATI ON PROCEEDI NGS
SCHEDULED FOR HEARI NG AS EARLY AS THI S FALL I N CANADA. | AM
NOT SURE THAT SCHEDULE W LL HOLD. WE WLL CONTINUE TO
FORWARD THE REPORTS OF THE CANADI AN COORDI NATI NG COUNSEL TO
THI' S COURT SO THAT YOU WLL HAVE AN ONGO NG | DEA, YOUR HONCR,
W TH RESPECT TO THE STATUS AND PROSPECT -- PROCESS OF THOSE
-- OF THOSE CASES.
AND ONCE THE JUDGES | N CANADA HAVE SETTLED ON WHO
W LL BE PRESI DI NG OVER THOSE PROCEEDI NGS, WE WOULD HOPE THAT
CONTACT WOULD BE MADE BETWEEN THI S COURT AND THOSE JUDGES.
THANK YOU.
THE COURT: MR. SI PKINS.
MR, SIPKINS: THANK YOU, YOUR HONCR
YOUR HONCR, LET ME BEG N TO ADDRESS THI S | SSUE
AGAI N BY READI NG FROM THE JO NT REPORT, WHI CH WAS FI LED ON
TUESDAY, WHI CH SAYS I N PART W TH RESPECT TO THI S | SSUE,
" AT PRESENT, THERE ARE NO | SSUES FROM THAT

REPORT THAT ARE RI PE FOR DECI SI ON BY THI S COURT. "
AND THAT WAS THE BASI S ON WHI CH WE WERE PREPARED TO
ADDRESS THE COURT ON THI'S | SSUE THI S MORNI NG.

WHAT MS. CABRASER, | THINK, HAS SAID IS THAT THERE
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ARE PRESENTLY, YOU KNOW BEFORE YOU AT LEAST TWO SEPARATE

| SSUES -- ONE |I'S ACCESS TO VERI LAW AND ONE |'S SOVETHI NG WHI CH
'S MUCH MORE SUBSTANTI VE.

W TH RESPECT TO THE VERI LAW | SSUE, LET ME ADDRESS

THAT VERY BRI EFLY. | STARTED TO FEEL LI KE THE GRI NCH THAT
STOLE CHRI STMAS TO SAY, NO, THEY CAN' T HAVE ACCESS BECAUSE
EVERYBODY IS I N FAVOR OF COMMUNI CATI ON AND OPEN FLOW OF

| NFORMVATI ON.  AND, SO, ULTI MATELY, |I'M GO NG TO TELL YOU THAT
WE DON' T OPPOCSE I T. BUT LET ME TELL YOU WHY THERE WAS SOME
HESI TANCY ON OUR PART | N AGREEING TO I T.

AND THAT | S BECAUSE, FRANKLY, THE THOUSAND- M LE

JOURNEY BEGAN W TH THE FIRST STEP. AND IT'S THE LARGER

| SSUES THAT CONCERN US.

WE FI LED A MEMORANDUM W TH YOU I N JUNE, WHI CH

PO NTED OUT NUMERQOUS, BOTH PROCEDURAL AND SUBSTANTI VE, | SSUES
CONCERNI NG THE REQUEST THE CANADI ANS COORDI NATE BOTH W TH
RESPECT TO THE LACK OF JURI SDI CTI ON THAT THI S COURT HAS OVER
THE CANADI AN LAWYERS, NUMBER ONE, | N TERMS OF ACCESS TO
DOCUMENTS AND SO FORTH.

AND, SECONDLY, THE FACT THAT CANADI AN PROCEDURES

ARE | MVENSELY DI FFERENT | N MANY RESPECTS THAN THE U. S.
PROCEDURES. FOR EXAMPLE, NO MERI TS DI SCOVERY PRI OR TO CLASS
CERTI FI CATI ON, WHI CH, OF COURSE, THEY WOULD HAVE ACCESS TO I F
THEY WERE TO COORDI NATE HERE. SO, THEY' D HAVE A MJCH

DI FFERENT ADVANTAGE, FOR EXAMPLE, | N CANADA THAN THE TYPI CAL
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CANADI AN PLAI NTI FFS.

SO, WE THI NK THAT THE BROADER | SSUE, YOUR HONCR,

NEEDS TO HAVE FULL HEARI NG, WE WOULD SUGGEST THAT AT AN

APPROPRI ATE TIME | T BE ADDRESSED | N DEPTH. AT THI S PO NT, VE
ARE W LLING TO AGREE -- | THI NK THE PRETRI AL ORDER 18 W LL

HAVE TO BE AMENDED SINCE IT ONLY PERM TS ACCESS TO VERI LAW TO

PARTIES IN THI' S LI TI GATION. AND WE DON' T WANT TO SUGGEST BY

ALLOW NG THE CANADI AN PLAI NTI FFS ACCESS TO VERI LAW THAT THEY

ARE, IN FACT, VIEWED AS PARTIES TO THI S LI Tl GATI ON.

WE DO NOT' THI NK THAT THEY ARE. WE DO NOT THI NK

THAT THEY SHOULD BE. AND AT A FUTURE DATE W THI N AN

APPROPRI ATE TI ME, WE W LL ADDRESS THAT | SSUE | N DETAI L.

THE COURT: THANK YOU.

ANYTHI NG FURTHER ON THAT | SSUE?

M5. CABRASER: JUST ONE PO NT, YOUR HONOR, ON THE

DI FFERENCE | N THE SCOPE OF DI SCOVERI ES AND THE DEFENDANTS'

CONCERN ON THAT PO NT. AND WE CAN BRI EF THAT FURTHER.

| F YOU READ THE CLASS PROCEEDI NGS ACT, FOR EXAMPLE,

OF ONTARI O, AND YOU READ RULE 23, | THI NK YOU WOULD GET --

YOU WOULD GET THE | MPRESSI ON FROM READI NG OF BOTH STATUTES

THAT CLASS CERTI FI CATI ON SHOULD PRECEDE THE DEVELOPMENT OF

MERI TS AND DI SCOVERY.

IN FACT, IN BOTH JURI SDI CTIONS, I T IS DI SCRETI ONARY

W TH THE COURT. AND THE EXTENT MERI TS DI SCOVERY. IT'S

ALLOVED OR REQUI RED FOR FURTHER CLASS CERTI FI CATI ON.
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DECI SION | S MADE AND CAN VARY CONSI DERABLY. IT'S

DI SCRETI ONARY W TH THI S COURT | N THESE PROCEEDI NGS. I TS

DI SCRETI ONARY W TH THE CANADI AN JUDGES | N THOSE PROCEEDI NGS.
AND, IN FACT, IN THE W LSON VERSUS SERBI A DI ET

DRUGS CLASS PROCEEDI NGS | N ONTARI O, THERE WAS SUBSTANTI AL
MERI TS- RELATED DI SCOVERY BEFORE JUSTI CE COM NG, WHO WAS THE
TRI AL JUDGE THERE, MADE HI S CLASS CERTI FI CATI ON DECI SI ON.

SO, THAT'S AN I SSUE THAT IS GO NG TO AWAI T FURTHER
DEVELOPMENT. BUT | THINK I T'S | MPORTANT TO UNDERSTAND THAT
FROM OUR PO NT OF VIEWHERE IN THE U. S., WE HAVE NO | NTEREST
I N PROVI DI NG THROUGH THE BACK DOOR | NFORMATI ON TO LI Tl GANTS
I N CANADA THAT THEY WOULD NOT OTHERW SE BE ENTI TLED TO

THEY' RE GO NG TO BE FOLLOW NG THE DI RECTI VE OF

THEI R COURT W TH RESPECT TO WHAT THEY CAN REQUEST. WE JUST
DON' T WANT THE BARRI ER TO BE A BARRIER OF OUR MAKING IN THI S
COUNTRY, SO THAT THERE IS AN UNNECESSARY NEED TO DUPLI CATE
DI SCOVERI ES THAT HAVE ALREADY BEEN DONE HERE.

THE COURT: THANK YQOU.

MR ZI MVERVAN: W THOUT BELABORI NG THE PO NT AT

ALL, | JUST WOULD ASK THE COURT TO TAKE A LOOK AT WHAT JUDGE
TUNHEI M HAS DONE I N THE ST. JUDE' S LI TI GATI ON WHEN THI S
MATTER DOES GET BEFORE THE COURT.

MR. CAPRETZ, WHO IS IN THE COURTROOM [|S CO-LEAD

COUNSEL IN THE ST. JUDE'S LITI GATION. AND HE TOLD ME THAT

THERE |I'S SOVE COORDI NATI ON EFFORTS GO NG ON I N THI S THOSE
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CLASS ACTIONS. BUT, AGAIN, |IT SHOULD BE AND W LL BE FULLY
BRI EFED. |'D JUST ASK THE COURT AT AN APPROPRI ATE TI ME TO
LOOK AT WHAT OUR COLLEAGUE JUDGE TUNHEI M HAS DONE | N THAT

LI TI GATI ON.

LASTLY, ON OUR AGENDA, YOUR HONOR, |S THE | NSURANCE

COVERAGE I SSUE. AND IT REALLY IS JUST A MATTER OF UPDATE.
IN ANY ONE OF THESE CASES, I T IS VERY, VERY

| MPORTANT THAT COUNSEL ON BOTH SI DES, BUT, CERTAINLY,

PLAI NTI FFS' COUNSEL THAT HAVE NO PRI VY -- OR HAVE NO ACCESS
TO THI S | NFORMATI ON BE ABLE TO FULLY EXPLORE THE | NSURANCE
POLI CI ES, THE COVERAGES, THE DEDUCTI BLES, THE LI M TS.

AND VVE HAVE FORMED A COMW TTEE ON THE PSC TO DO

THAT, PECPLE THAT HAVE EXPERTI SE I N REVI EW NG THOSE POLI ClI ES
AND UNDERSTANDI NG THOSE POLI CI ES AND UNDERSTANDI NG THOSE
COVERAGES WHO HAVE DONE | T I N OTHER COMPLEX MASS TORT

LI TI GATI ON.

THAT | SSUE IS BEING FULLY EXPLORED. ALTHOUGH, VE

DON' T HAVE ACCESS TO ALL OF THAT YET, WE WLL MEET AND CONFER
AND RESOLVE THE PRODUCTI ON. BUT | AM JUST ADVI SI NG THE COURT
THAT WE ARE DO NG A FULL STUDY OF THOSE COVERAGES SO THAT VE
HAVE THAT | NFORMATI ON ONCE THOSE DOCUMENTS ARE AVAI LABLE.
CERTAI N OF THAT | NFORVMATI ON HAS BEEN PROVI DED, |

BELI EVE, THE ANSWERS TO THE | NTERROGATCORI ES. WE W LL BE
REQUESTI NG MORE. AND WE W LL TRY AND GET THAT -- THAT

RESOLVED. BUT THIS IS JUST A MATTER OF UPDATE.
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MR, SIPKINS: AGAIN, YOUR HONOR, THI S | SSUE WAS

RAI SED FOR THE FI RST TI ME ON MONDAY. WE JUST BEGAN

DI SCUSSI ONS W TH MR ZI MMVERMAN AND THE PSC. AND WE LOOK
FORWARD TO WORKI NG WTH THEM TO TRY TO RESOLVE THI S | SSUE.
THE COURT: ANY OTHER | SSUES THAT SHOULD BE BROUGHT

TO THE COURT' S ATTENTI ON BEFORE WE RECESS?

M5. TANTILLO ~ YOUR HONOR -- |'M SORRY, YOUR

HONOR.

THE COURT: GOOD MORNI NG, STEP TO THE PODI UM

PLEASE.

M5. TANTILLO. MY NAME IS ROSE MARI E TANTI LLO.

AND | WAS -- WE HAD A MOTION TO DISM SS I N THE

RUONA MATTER. AND VVE WERE TOLD THAT YOU HAD REQUESTED ORAL
ARGUMENT.

HAS ANYTHI NG CHANGED | N THAT REGARD?

THE COURT: NO. WE ARE GO NG TO HEAR THAT.

M5. TANTILLO  OH, |I'M SORRY. | THOUGHT YOU WVERE

AT THE END OF YOUR CALENDAR.

THANK YOU.

THE COURT: |'M SORRY?

M5. TANTILLO | THOUGHT YOU WERE AT THE END OF

YOUR CALENDAR

THE COURT: WE ARE. BUT WE ARE -- |I'M GO NG TO

CHECK TO SEE | F THERE IS ANYTHI NG ELSE. AND THEN WE CAN HEAR

THE ARGUMENT ON YOUR | SSUE.
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ANYTHI NG ELSE, MR Z| MVERMAN?

MR, ZI MVERMAN:  NO, THERE IS NOT, YOUR HONOR.

WE HAVE COWVPLETED THE | TEMS ON THE JO NT REPORT

NUMBER TWO. WE HAVE MADE AN EFFORT I N CONJUNCTI ON W TH THE

COURT' S | NSTRUCTI ON TO HAVE ALL OF THE | SSUES THAT WE NEED TO

BRI NG BEFORE THE COURT -- | BELI EVE WE NEED TO BRI NG BEFCORE
THE COURT -- FULLY UNDERSTOOD BY BOTH SI DES BEFORE WE COME TO
COURT.

OBVI QUSLY, THERE M GHT BE THI NGS THAT OCCUR. AND |

DON' T WANT TO EVER BE I N THE PGSI TI ON OF SAYI NG THAT THERE
WON' T BE. BUT WE ARE TRYI NG VERY HARD TO BRI NG EVERYTHI NG
BEFORE THE PARTIES I N FULL DI SCLOSURE PRI OR TO HEARI NG. |
THI NK VE HAVE DONE I T. THERE ARE NO FURTHER | SSUES ON MY
AGENDA. | DON' T KNOW I F THERE ARE ANY FURTHER | SSUES ON
DEFENDANTS' AGENDA, OTHER THAN SANCTI ON ME FOR BEI NG LATE.
BUT, PERHAPS, THE COURT COULD STAY THAT FOR A WHI LE.

THE COURT: LET'S DEAL WTH THE LONGS DRUG MATTER

M5. TANTILLO  |'LL START OVER

GOOD MORNI NG,  YOUR HONCR.

THE COURT: GOOD MORNI NG.

MR, TANTILLO. MY NAME IS ROSE MARI E TANTILLO. |

AM REPRESENTI NG DEFENDANT LONGS DRUGS | N THE RUANA VERSUS
BAYER MATTER.

AND VVE HAVE FULLY BRI EFED THI S MOTI ON. THERE WAS A

MOTI ON TO STRI KE ALSO THAT ACCOMPANI ED THE MOTI ON TO
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DI SM SS. APPARENTLY, PLAI NTI FFS HAVE NOT FI LED AN

OPPCSI TION. SO, WE WOULD ASSUME THAT THEY HAVE NO

DI SAGREEMENT | N OUR PROPOSED MOTI ONS TO STRIKE. AND VE
REQUEST THAT THE COURT MAKE THE APPROPRI ATE ORDERS ON BEHALF
OF DEFENSE.

ALSO, PLAINTIFF I N THE MOTION TO DI SM SS HAS NOT

OPPOCSED THE DI SM SSAL OF THE THI RD CAUSE OF ACTI ON FOR STRICT
LI ABILITY. AND WE ASSUME THAT THE COURT WOULD ALLOW THAT,
ALSO.

IN THAT THE BRI EF HAS BEEN FULLY DI SCUSSED, | WON T

TAKE UP THE COURT' S TI ME REI TERATI NG EVERYTHI NG THAT IS IN
THERE. VWHAT | WOULD LI KE TO SAY | S THAT PLAI NTI FF HAS CAST A
BROAD NET ON THIS CASE. AND VWE ARE A SMALL FI SH CAUGHT UP I N
THAT NET AND AT THE END OF THE FOOD CHAIN. AND I T SEEMS
APPARENT THAT WE WEREN' T | NVI TED TO THE COCKTAI L PARTY. SO,

| GUESS, YOU KNOW -- | DI VERGED.

BUT WHAT | WOULD LIKE TO SAY IS THIS -- THIS | S NOT

A CASE WHERE THE WRONG MEDI CATI ON WAS Gl VEN -- AND THAT WRONG
MEDI CATI ON HAPPENED TO BE BAYCOL. THIS | S A CASE WHERE A
PHARMACI ST RECEI VED A VALI D PRESCRI PTI ON OF A DRUG THAT WAS
AT THAT TI ME APPROVED BY THE FDA, THAT THERE WAS NO WARNI NGS,
NO TAKI NG OFF OF THE MARKET OF THAT DRUG. | T WAS PROPERLY

FI LLED AND DI SPENSED. THERE HAS BEEN NO DOUBT ABOUT THAT I N
THE PLEADI NGS AS THEY HAVE GONE BACK FORTH ON THI S MOTI ON.

LONGS | S LI KE MANY OTHER PHARMACI ES AROUND THE
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NATION. I TS NO DI FFERENT THAN THE PHARMACY THAT IS IN
RAWLI NGS, THE PHARMACY THAT IS I N WALGREENS, AN | NDEPENDENT
PHARMACY OUT ON THE STREET.

THE JOB OF THE PHARMACY AND THE PHARMACI ST IS TO

GET A VALID PRESCRI PTI ON, VERI FY I TS VALIDI TY, APPROPRI ATELY
FILL I'T, DISPENSE I T, OFFER CONSULTATI ON UNDER VARI QUS

ASPECTS OF THE REGULATI ONS. AND THAT WAS DONE IN THI S CASE.
PLAI NTI FFS HAVE PUT FORTH I N THEI R COMPLAI NT

NUMEROUS STATEMENTS THAT DRAG ALL DEFENDANTS | N AS THOUGH

THERE |'S NO DI STI NCTI ON BETWEEN THE MANUFACTURER, THE

DI STRI BUTOR, THE RESEARCH ON THE MEDI CATI ON.

ALL THAT LONGS IS IS AN AGENT BETWEEN THE DOCTOR

WHO WRI TES THE PRESCRI PTI ON AND DI SPENSI NG THAT MEDI CATI ON TO

THE PATI ENT.

PLAI NTI FFS HAVE HUNG THEI R HAT ON WHAT THEY SAY IS

A PER SE NEGLI GENT VI OLATI ON OF THE STATUTE, CALI FORNI A CODE
OF REGULATIONS 1707.2 AS TO FAI LI NG TO PROVI DE CONSULTATI ON.
HOWEVER, THEY HAVE PROVI DED ABSOLUTELY NO FACTS TO

SAY WHAT THE CONSULTATI ON SI TUATI ON WAS. DI D THE PATI ENT GO

AND PI CK UP THE MEDI CATI ON AT THE PHARMACY. HAS SOVEONE
SAID, NO, WE CAN T G VE YOU A CONSULTATI ON. DI D ANOTHER

AGENT OF THAT PATIENT GO TO THE PHARMACY AND PI CK UP THE
MEDI CATI ON.  WAS THE MEDI CATI ON DELI VERED AT HOVE, ET CETERA,
ET CETERA, ET CETERA.

IT IS JUST A PLOY TO PUT OUT SOME SORT OF HOCK TO
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KEEP LONGS | NTO THIS CASE. AND W TH ALL DUE RESPECT, A GREAT
DEAL OF THI' S | NVOLVES THE MOTI ON TO REMAND.

I TS BEEN ADM TTED THAT NOTI CE WAS PROVI DED TO THE

DOCTORS BY BAYER OF SOVE POTENTI AL PROBLEMS W TH BAYCOL. NO
WHERE I N THE PLEADI NGS |'S THERE ANY ALLEGATI ON THAT LONGS HAD
THE SAME NOTI CE AND WHAT THE PHARMACI STS WERE TO DO OR NOT TO
DO W TH THAT.

THE PHARMACI STS ARE | N A VERY PRECARI QUS POSI TI ON.

ALTHOUGH THEY HAVE OBLI GATI ONS TO LOOK TOWARDS DRUG

| NTERACTI ONS, PROBLEMS W TH -- VARI ANCES OF HOW TO TAKE

MEDI CATION, WTH OR W THOUT FOOD, ET CETERA, THEY CANNOT
OVERSTEP THE PHYSI Cl AN/ PATI ENT RELATI ONSHI P. AND THAT IS A
VERY WELL- RECOGNI ZED PORTI ON OF THE LAW THAT WAS ESTABLI SHED
IN THE CALI FORNI A CASES.

THERE HAS BEEN NOTHI NG THAT HAS BEEN SPECI FI CALLY

STATED AS TO WHAT THE FRAUDULENT REPRESENTATI ON WAS - -

MERELY, SPECULATI VE ALLEGATI ONS THAT THEY MADE SOME SORT OF
STATEMENTS TO SAFETY AND WARNI NGS, BUT W THOUT SAYlI NG WHAT
THOSE WVERE.

FI NALLY, THEY STATED THAT LONGS | NCLUDED

| NSTRUCTI ONS AND/ OR | NFORMATI ONAL PACKETS CONCERNI NG BAYCOL
ALONG WTH A FILLED PRESCRI PTI ON. WELL, WHAT WAS IT? WAS I T
I NSTRUCTI ON?  WAS | S | NFORVATI ONAL PACKETS?

I TS A BO LERPLATE PLEADI NG, YOUR HONOR. AND |

RESPECTI VELY REQUEST THAT THE COURT DI SM SS THE ACTI ON
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AGAI NST LONGS.

THE COURT: THANK YOU.

COUNSEL.

MR. PITRE: THANK YOU, YOUR HONOR.

AS YOU KNOW WE HAVE THE MOTI ON TO REMAND. AND, OF

COURSE, | F THE COURT GRANTS THE MOTI ON TO REMAND, WE BELI EVE
THAT THIS MATTER WLL BE MOOT, AND THAT THE MATTER W LL BE
HANDLED BEFORE THE STATE COURT.

SO, JUST TO PROCEED SO WE DON' T WASTE EVERYBODY' S

TIME, FIRST OF ALL, UNDER THE HUGGI NS DECI SION, WHICH | CI TED
IN MY PAPERS, THERE | S A VI ABLE CLAI M AGAI NST THE DRUG
PHARMACEUTI CAL COVPANY -- HERE, LONGS.

AND | F YOU LOOK AT THE ALLEGATI ONS OF THE

COVPLAI NT, WE DI D NOT ALLEGE THAT THE ONLY THI NG LONGS DI D
WAS TO FILL A PRESCRI PTION. IN FACT, I T WAS CUSTOMARI LY
DONE.

WHAT WE ALLEGED IS THAT WHEN THAT PERSON COMES | N

TO PI CK UP THEI R PRESCRI PTI ON, THEY GET A PACKAGE | NSERT THAT
IS STAPLED TO THE BAG. AND THERE' S A CALI FORNI A STATUTE THAT
'S RIGHT ON PO NT WHI CH WAS CI TED I N OUR PAPERS THAT REQUI RES
THE PHARMACI ST THE VERY FI RST TI ME THAT A DRUG | S PRESCRI BED
TO ADVI SE AND CONSULT THE PATI ENT. AND WE HAVE ALLEGED

THAT.

| BELI EVE THAT THE STANDARD THAT LONGS WANTS TO

HOLD US TO I S ONE OF PROOF THAT IS NOT REQUI RED AT A PLEADI NG



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

72

STAGE. THEY SEEM TO REQUI RE EVI DENTI ARY PROOF. AND | DON T
BELI EVE THE PLEADI NG STANDARDS ADOPTED BY CALI FORNI A OR THE
FEDERAL COURT | S ONE THAT REQUI RES PLEADI NG EVI DENTI ARY
FACTS. | T REQUI RES PLEADI NG ULTI MATE FACTS SUFFI CI ENT TO

Gl VE PEOPLE NOTI CE OF THE TYPE OF CLAI M5 THAT ARE THERE.

WE HAVE ALLEGED THOSE. | STAND BY WHAT WAS I N OUR

PLEADI NGS AND PAPERS. THERE IS A VI ABLE CLAIM THAT IS
ASSERTED.

AND, SECONDARI LY, ON THE MOTI ON TO STRI KE, YOUR

HONOR, | BELI EVE THAT THEIR MOTI ON TO STRIKE GOES A LI TTLE
TOO BROAD. THEY HAVE SAID I N THEI R PAPERS, VWH CH | S WHAT VE
AGREE TO, |S THAT BECAUSE THE DECEDENT DI ED -- SHE WAS
TREATED FOR A PERI OD OF ABOUT SI X MONTHS WHEN SHE HAD
DEVELOPED THE DI SEASE THAT WE' RE ALL FAM LI AR W TH,
RHABDOMYOLYSI' S, WHI CH | NEVER PRONOUNCE CORRECTLY. BUT SHE
DEVELOPED THAT DI SEASE, WAS TREATED FOR ABOUT SI X TO EI GHT
WEEKS AND DI ED.

UNDER CALI FORNI A LAW ONCE SHE DI ED, HER CLAI M FOR

PAI'N AND SUFFERI NG DURI NG THAT PERI OD CEASES. AND WE AGREE
THAT CLAIM IS NO LONGER VI ABLE.

HOAEVER, WHAT HAS NOT BEEN CONTESTED | S THAT THERE

'S NOT A COVPENSATORY CLAIM FOR THE LOSS OF LOVE, SOCIETY,
COVFORT, AND ATTENTION, OF THE LOSS OF THAT LOVED ONE BY HER
FAM LY MEMBERS.

TO THE EXTENT THAT THE MOTI ON TO STRI KE SEEKS TO
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STRIKE THAT, I T GOES TOO FAR. THAT'S WHAT WE HAVE ADM TTED
I N OUR PAPERS.

BUT ON THE MOTI ON | TSELF, WE BELI EVE THERE ARE

VI ABLE CLAI MS AGAI NST LONGS, THAT THEY SHOULD REMAIN I'N
HERE. AND, HOPEFULLY, YOUR HONOR, THE COURT W LL LOOK KI NDLY
ON OUR REQUEST TO REMAND THI S ACTI ON.

THANK YOU.

THE COURT: THANK YOU, COUNSEL.

ANYTHI NG ELSE THAT SHOULD BE BROUGHT TO THE COURT' S
ATTENTI ON?

COUNSEL, | WLL TAKE THAT MATTER UNDER ADVI SEMENT

AS | HAVE TAKEN THE REMAND MATTER UNDER ADVI SEMENT.
ANYTHI NG ELSE THAT ANYONE WANTS TO BRI NG TO THE

COURT' S ATTENTI ON BEFORE WE RECESS?

MR, ZI MVERMAN:  COULD | APPROACH?

THE COURT: YOU MAY.

(THE COURT AND MR. ZI MVERVAN CONFERRI NG. )

THE COURT:  ANYTHI NG ELSE?

MR, ZI MMERVAN:  NO, YOUR HONCR

THE COURT: ALL RI GHT.

I TS BEEN THE COURT' S PLEASURE TO COMVE TO

CALI FORNI A AND HAVE THE HOSPI TALI TY OF THE LAWERS OF
CALI FORNI A AND THE UNI TED STATES DI STRI CT COURT STAFF.
EVERYONE HAS TREATED MY -- TREATED ME AND MY STAFF

IN THE BEST OF WAYS. AND I THANK YOU.
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ANYTHI NG ELSE? | F NOT, WE WLL RECESS. AND I
BELIEVE | WLL SEE A COUPLE PECPLE BACK | N CHAMBERS.
THE CLERK: ALL RI SE, PLEASE.

THI'S COURT NOW STANDS ADJOURNED.

( PROCEEDI NGS ADJOURNED AT 11: 03 A M)
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I, MARGARET J. BABYKI N, HEREBY CERTIFY THAT THE

FOREGO NG I S A TRUE AND ACCURATE TRANSCRI PT FROM THE RECORD

OF PROCEEDI NGS | N THE ABOVE- ENTI TLED MATTER.

MARGARET J. BABYKIN, CSR DATED



